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M. A. Pasquarella, for Government, Direct. 


PROCEEDINGS: After recess, 11:30 a.m. 


APPBARANCES: As before noted, 


(Defendant present. ) 


(Jury present.) 


MICHAEL A. PASQUARBLLA (244 Persidio 


Place, Williamsville, New York), a witness called by and in 
behalf of the Government, having been first duly sworn, was 


examined and testified as follows: 


DIRECT EXAMINATION BY MR, BURNS: 
Mr. Pasquarella, where are you employed? 
I am a special agent with the Intelligence Division of 
the Internal Revenue Service, 
And how long have you been employed by the Internal 
tevenue Service’ 
As a special agent, eight and a half years and with 
the Internal Revenue Service, ten and a half years. 
Are you a graduate of Canisius College? 
Yes, I am. 

And what degree did you receive’ 

3achelor of Science in Business Administration. 

And have you had any training since joining the 


Internal Revenue Service” 
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Yes, I have, 

Ang what did your training consist of? 

My initial training was approximately a six-week course 
in basic income tax law and also an approximately 
8ix-week course with the Treasury Law Enforcement 
School in washington, D. C. and another six weeks 
course at special agents schorl which was held in 
Washington, D.C. 

Now, what are the duties and function of a special 
agent? 

The function of a special agent is to investigate the 
possibilities of criminal violations of the Internal 
Revenue Law, 

And do you belong to a particular division within the 
Internal Revenue Service? 

Yes, I do. 

And that division is what? 

Intelligence Division. 

And what is the function of the Intelligence Division? 
To investigate possibility of criminal violations of 
the Internal Revenue Laws, 

And how would ypu compare the [Intelligence Division's 
function with the Audit Division's function? 

The Audit Division conducts civil audits of income tax 


returns. 
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Are the persone in the Audit Division referred to by a 
Gifferent name than special agent? 

Yes, they are. They are called revenue agents. 

All right. Now, how long have you been assigned to the 
Buffalo Field Office? 

Since August of 1967. 

An have you ever conducted any investigations, any 
criminal investigations into the tax returns of individuals: 
Yes, I have, 

Did you participate in the investigation relating to a 
Dr. Clayburn C. Booth? 

Yes, I did. 

And when did you first become involved in the case? 

I was assigned the investigation on December 2, 1969 and 
I did not interview the doctor until December 16th of 
1969. 

Ana what happened on December 2, 1969? 


That was the day that the case was just put into my 


inventory, assign i to me on December 2nd of 1969. 


And gid you do any initial preparations before you 
contacted Dr. Booth? 

Yes, I did. I analyzed the information that Revenue 
Agent Luke had received from the doctor and his 
accountant and I also talked to Revenue Agent Luke 


regarding what he had done up to that point. 
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And did you, in fact, on some date contact Dr. Booth? 
Yes, s« did, 

And when was that first contact made? 

On December 16th of 1969. 

And how 41d you make the contact with him? 

I originally went to Dr. Booth's residence, 532 
Memorial Parkway. He wasn't in at the time and I left 
@ message and then he contacted me later on that day 
at Mr. Luke's office in Niagara Palle and we scheduled 
an appointmert and he appeared about 3:00 p.m. that 
day. 


Where did he appear” 


At the Internal Revenue Service office in Niagara Palis, 


New York. 

And what, if anything, did you tell him when he 
arrived at the office? 

That was the first time I had ever met the doctor and 
the first thing, I introduced myself to him. I showed 
him my credentials and I told him that, as a special 
agent, one of my functions was to investigate the 
possibilities of criminal violations of the Internal 
Revenue law... I told nim that Revenue Agent Luke ha“ 
referred the case to the Intelligence Division and 
that it was row assigned to me and that I would be in 


charge of the investigation and Revenue Agent Luke 
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would be there to arsist me. I told him that there 


| 
2 was an understatement of income based on the years 
1967 and 1968, the years that I would be investigating. 


I told nim that it would be my job to determine if, 


5 | in fact, there was an understatement and if the under- 
6 | statement was a willful understatement, but before I 

7 asked Dr. Booth any questions, I read a statement to 

8 him. 

9 Q. Mr. Pasquarella, let me show you what has been marked 
10 as Court Exhidit 31. Is the statement you read to him 


contained in Court Exhibit 31? 


Yes, it is. 


Would you read it, please? 


"In connection with my investigation of your tax 


liability, I would like to ask you some questions. 


However, first I advise you that under the Fifth 


Amendment to the Constitution of the United States 


I cannot compel you to answer any questions nor to 


submit any information if such answers or information 


might tend to incriminate you in any way. I also 


advise you that anything which you say, that any 


information which you submit may be used against you 


in any criminal proceeding which may *e undertaken, 


24 | I advise you further that you may if you wish s 


responding." 


the assistance of an attorney before 
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Did you read this information or read this statement 
from any card” 

Yes, I did. 

And what card is that? 

It is a card that we kept right in our credentials. 

I just opened it up, took the card out and read it to 
him. 

And what did you do after you read the card to Dr. 
Booth? 

I asked Dr. Booth if he understood what I read to him 
ané he said "Yes", 

And did Dr. Booth then answer questions? 

Yes, he did, 

Did Dr. Booth give you any personal information regarding 
his background? 

Yes, he did, 

What did he tell you? 

He told me that he was born in Jamaica, New York in 
May of 1928; that he married the former Grete Balster 
in Germany; that he had served in the army in Germany 
and that he was honorably dischargeu from the army in 
1952. 

Did he give you any ‘nformation regarding his educational 
background? 


Yes, he did, He toid me that he attended City College 
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of New York, New York University, and that he had 
graduated from medical school at the University of 
Heidelberg in Germany. 

And did he give you any information regarding his 
business or his profession at the time you interviewed 
him? 

Yes, he did, 

Ana what did he tell you? 

He told me that he had been a practicing physician since 
1964 and that he, - as far as the rescormis of his 
business, he said that a disbursement record was kept 
wherein all the expenses of his business were recorded. 
He also said that as far as his sources of income, 


they came from his practice, from wages, from interest 


and from dividends. He said his wife had no independent 


source of income other than maybe joint interest incom 
Or dividends which were reported on the tax return. 
bid he tell you what, if any, records he maintained 
regarding his income? 

He said that he kept 1:0 formal records of any income. 
He said he relied solely on the receipt of Form 1099 
from various organizations such as Blue Shield and 
Blue Shield, Niagara County Social Services and from 
the City of Niagara Falls. He also said that any cash 


that he received from his patients he would record on 
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slips of paper every day, keep the slips of paper on 
his devk and then at the end of the month he would 
total up these individual slips and mark it down for 
the month andthat he would discard those individual 
slips of paper and that was the only record that he 
kept of his income. 

Did he mention anything about receipts, a receipt book 


that was maintained? 


Yes. There is a, - well, as far as the receipts, the 


only receipts he told me that he recorded were these 
cash receipts, just the cash receipts. 

But did he mention the form in which this record was 
maintained? That is, whether in a book or a journal 
or slips of paper or in what fashion? 

The only record that he had of the cash was these 
daily receipts that he tallied up every day and then 
at the end of the month he made a monthly tally and 
he put that on a slip of paper. 

Did he tell you or did you discuss the manner in which 
his tax returns had been prepared? 

Yes, I did, 

And what did Dr. Booth tell you? 

Dr. Booth said that Mr. Lonardo prepared his returns 
for the years 1967 and 1968 from the information he 


had provide¢ co him. He said that Mr. Lonardo appeared 
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at his office at least quarterly tv prepare quarterly 


payroll tax returns and that Mr. Lonarde would review 
the checks issued by Dr. Booth and he would record 

them in a journal so that he could come up with totals 
which would be deducted at the end of the year when 

the tax return was being prepared. After Dr. Lonardo, + 
excuse me, after Mr. Lonardo finished preparation of 

the return, discussed it with Dr. Booth and then Dr. 
Booth filed it. 

Did you have the original 1967 and 1968 returns with 


you that day? 


seer cece ee cee: een oe et Se 


Yes, I did. 
And what, if anything, 41d you do with them? 
I showed them to Dr. Booth. He examined them, looked 


at them. He recognized his signature and said that 


| 
| 


those were the returns that he filed. 

Now, did you discuss with Dr. Booth any bank accounts? 
Yes, I did. 

Ana what Gid he tell you? 

Dr. Booth told me that he maintained both a checking 
account and a savings account at the Marine Midland 
Trust Company in Niagara Falls. He told me that during 
the year 1968 he had deposited approximately $13,000 
into his checking account at the Marine Midland Bank. 


Did he say where this $13,000 came from? 
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He told me that over a period of years, he had 
accumulated approximately $16,000 in cash which he had 
kept in a dresser drawer of his home. [I asked Dr. 
Booth or I explained to Dr. Booth what I meant by 

cash on hand. 

How did you explain that? 

I told Dr. Booth that what I was considering cash on 
hand would be cash that he would have on his person or 
anywhere in his home, but not money that would be on 


deposit in any bank, and Dr. Booth said he did keep 


this money in his dresser drawer. It included fives, 


tens, twenties, fifties @md hundred dollar bills. 

Did he give any reason as to why he maintained this 
cash in his home? 

I asked him why he didn't put the money into eitherMs 
checking account or his savings account and he said 

he really had no reason why he didn't put it in the 
account. He wanted to keep it handy and available for 
him to purchase some medical equipment that he would 
need in his practice. 

Did he tell you approximately what amounts he had on 
hand at the end of each of the years 1966, 1967 ana 
19687 

Yes, he did, He said as of 12-31-66 he had the sixteen 


thousand. He also had sixteen thousand as of the end 
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of 12-31-67 and then during the year of 1968 he 
Geposited thirteen thousand of that sixteen thousand 
so he only had $3,000 left as of 12-31-68, 

Did Dr. Booth provide you with any other information 
regarding his assets or liabilities? 

Yes, he did. when I asked him he told me that he 
Owned his home, He also owned a summer home in 
Wilson, New York; that he cwned @ boat and @ oar and 
that he also had a stock br okerage account at Merrill, 
Lynch, Pierce, Fenner & Smith. 

Did you ask him about any other items of income or 
any other items of moneys that he may have received 
during these calendar years? 

Yes. I asked him if he had any nontaxable sources of 
income such as gifts, inheritances, or insurance 
proceeds and he said he had none, 

Did Dr. Booth offer any explanation for what appeared 
to be an understatement of income? 

Yes, He told me that because he deposited this money 
that he had accumulated from prior years into his 
account in 1968, that that would be part of it, part 
of the reason for the understatement and also he 


explained that income that he would have received in 


late 1966 he wouldn't have deposited until early 1967, 


and income that he would have received in late 1967 
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| 
1 | would not have been deposited until early 1968. 


To you as a special agent, what is the significance 


of the statement by a taxpayer that he had accumulated 


certain funds over a period of time and not deposited 


those funds into a bank account until a subsequent year? 
A. Well, if he used funds from prior years and deposited 


it into an account in the year that I was investigating, 


™ 
(eres SS 


well, then you would have to not count that as income 
that he earned in the year under investigation. 
Are you saying that it would not be taxable then? 


That is true. 


All right. Did you, after the interview with Dr. Booth 


on that date, have a subsequent interview with him? 


yes, I did. 


When did that interview take place? 


February 17th of 1970. 


Can you tell me how that -- 


we come to a question of law here, 


ladies and gentlemen. It is true if a 


person receives cash, earns cash ina 


year, - in the year 1975, let us say, 
and puts the cash ir, an envelope ina 


drawer in his home and depcsits the 


cash the following year, that it does 
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not matter when the deposit is made, 
it is earned anda it is taxable when it 


is received, 


BY MR, BURNS: 

Q. Thank you. During the initial interview you had 
December 16th, did you have any, - did Dr. Booth mention 
anything about checks that he had received? 

No, he didn't. 

Now, how did the interview of February 17th take, - 
how wae that arranged? 

By a telephone call to Dr. Booth and we scheduled it, 
Ana where did the interview take place? 

Again, it was in Mr. Luke's office in Niagara Palls. 
An4 what subjects did you discuss with Dr. Booth on 
that day? 

Well, I had told him that since our interview of 
December 16th that I had come up with additional 
information that I would like to ask him some certain 


Questions about, so that is where we started. I 


mentioned, + I first started off with some mortgage 


statements that I had secured from the bank during 
the interim from my first interview to this one and 
I asked him in particular why he hadn't filled in the 


blank which stated cash on hand, It was left blank 
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and I asked him why he didn't put any amount in there 
and he said that he didn't know he had to and no one 
told him specificaily that he nad to so he just didn't, 
Did you discuss any of the cash expenses, cash business 
expenses that the doctor had? 

Yes. 1 asked the doctor if since our first interview 
he could thinx of any other expenses he would have paid 
in the years of 'o/ and ‘od that were paid with cash 
money, cash business expenses, and he said he had no 
more than what was already discussed. 

And gid you also discuss with him the expenses that he 
paid for with checks’ 

Yes. I asked tne doctor if he was sure that he had 
claimed all the checks, all the business expenses paid 
by check, and he said that he and he alone issued the 
checks for business expenses and that no one else in 
his office did, He said that Mr. Lonardo would come in 
on a monthly basis and he would review the checks 
written by DOr. Booth and then he would prepare a 
scheduie of them allocating them according to the 
particular expense involved, 

Did you have any discussion with Dr. Booth regarding 
any personal expenses he may have had during this tis, 
the two years in question? 


Yes, I gid, I asked him specitically if he could 
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estimate what his personal living expenses were and 


he said they would be approximately $2,100 a year for 


food, clothing and entertainment and other miscellaneoug 


items. 
And did you further discuss with him the bank deposit 
analysis that you and Mr. Luke had been working on? 
Yes. He said that he had given it consideration since 
our interview of December 16th and he said that he 
still maintains that the understatement in 1966 «as 
attributable to money that he had earned in the prior 
year but that he did not deposit until 1960. 
And did you have any further discussion regarding the 
cash receipts that the doctor had during theve calendar 
rs? 
Yes. I asked him again if there was any error in the 
cash office receipts that he did report and he said 
no, he was positive because he told me, - well, he said 
that about ninety-nine per cent of his income is 
received by checks from Blue Shield and from Niagara 
County Social Services, 
Did he offer during this interview any explanations 
to the apparent understatement of income? 
Just the fact that he still maintained that the 
understatement in 1968 was due to income that he had 


earned in 1967 but did not deposit unti~ 1966. He 
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also said that there could have been the possibility 


of an error in the amount that was reported on the 

1099 that was issued by Blue Shield and by Niagara 

County Social Services. He said possibly they paid 

him more but they put a lesser amount on the 1099, 
told him that I was in the process of getting the 

checxs issued to him by Niagara County and 

by Blue Shield and if there was a discrepancy, I would 

tell him. 

Now, Gid you continue working on the case after this 

interview in February of 1970: 

Yes, I did. 

For approximately how long? 

I had the case up until January llth of '71 but I aia 

not work exclusively on this case. I had other cases 

in my inventory that I was working. 

And who did you work with on this case? 

4ith revenue Agent Luke, 

And what is the relationship between the revenue 

agent and the special agent during the course of these 

investigations 

The revenue agent, - let me start over. The special 

agent is the one who goes out and makes the field 

contacts, For example, I went out and I contacted 


Blue Shiela, [ went out and contactea Niagara County 
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Social Services, the City of Niagara Palls and a few 
others. I would vo out to secure the documentation, 
any evidence that they could provide to come up with 
the total income that they paid him and then any 
checks of figures that I would get from these various 
people I would ask, - not ask, - I would tell the 
revenue agent to prepare a schedule and that schedule 
would have been prepared under my direction. 

Now, was this case at some point reassigned to another 
individual? 

Yes, it ws. 

And who was it reassigned to? 


To Special Agent Ciesla on January llth of 


All right. I have no other 


questions, 


May I approach the bench, 


(Side bar conference off the 


record held between Cor t and counsel, ) 


EXAMINATION BY MR, FEIN: 
Mr. Pasquarella, you are a special agent ana you worked 
with Mr. Luke ¢ an investigation of br. Booth's 


matter, right ‘ 
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1 A. Yes, I did. 

2 Q. And you discontinuea your participation in the 

3 | investigation? 

4 A. Yes, sir. 

s | &. Did you write a report for all of the time that you 
. spent on this audit? 

, | A. A report? 

8 | “ Yes. 

91 A No, I dia not. 

10 - Ané you just turned the papers over to mr. Ciesla, 


aid you? 


yes, sir. 


but there is 


All the work that you did, 


what you did as far a6 you: examination of third-party 


records or anything of that nature’ 


There is a chronological worksheet that I maintained 
during the time that I had the investigation. 


That is a chronological activity sheet, but you Gidn't 


write any report at the time, any formal report turning 


the thing over to Mr. Ciesla? 


No, I did not. 


22 | Q. Do you know nhc. the final report or the final result, - 


23 | what the final result is or did you just wash your 


hands of the case? 


I had nothing to Go with writing the report, 
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know otf it, 
You just know that they recommended prosecution: 
Yea. 
But you don't know anything about the amounts, do you? 
Yes, I do. I know just from cbeing here on the trial. 
Well, you weren't an tois room, were you? 
No, I wasn't, 
Then you didn't hear any oi the testimony, did you; 
No, I didn't, 
Oh, but you know it from having looked at papers 
downstairs, is that what you are say 2g? 


428, BAL. 


Now, this case was refecrea to you by Ronaid Luke, the 


n@venue Agent, right: 


S referred to the Intelligence Division, 


And it was assigned to you 

Yes, sir. 

And that's how you got the cage 

Yes, sir. 

And when you had referral report which is Form 
ith reference to C24, Mr. Luke told vou about 
cash on hand that D Booth had told him about 


dicn't 


that he didn't believe 
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doctor? 


I will have to look at the report. 


MR. BIRNS: Can we have the question read 
back, please? 


THE COURT: Mr. Knisley. 


(The following was read by the 
court reporter: 
"4. Doesn't this report say he 
didn't believe the doctor?") 
MR, BURNS: I will ob. %ct, your Honor. That 
is not a proper question. 
I am sorry. Would you repeat 


it, Mr. Knisley. 


(The following question rea“ by 
the reporter: 


"Q. Doesn't this report say he 


didn't believe the doctor?") 


MR, BURNS: Re.icrring to <-- 
MR, FEIN: Luke. 


THE COURT: The report says what it says. 


THE WITNESS: Right. I can't find where he 
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he doesn't believe him. 


BY MR. FEIN: 


@ 


He made no mention, - this statement. what does that 
second paragraph read, Paragrah Number 2 say? 

Read the paragraph? 

Yes. 

"Taxpayer opened a saving account in 1962 and made 
regular deposits to this account over the years, 
Therefore, it appears unreasonable that taxpayer would 
have a large sum of cash in his home," 


Dowsn't, - didn't Mr., - didn't Luke also state that --| 


MR. BURNS: Your Honor, I just can't see, 


must object. I don't see how that 
bears on Mr. Pasquarella, 

I sustain the objection. You may 
show this to the witness t> see if it 
refreshes his recollection, 

Okay. 

But since it is a report made by 
Mr. Luke, it is not proper to cross 
examine this witness by reading it back 


at this time. He did not make it, 


Mr. Luke made it. Mr. Luke's conclusion 


| 
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are Mr. Luke's, They are not Mr. 


Pasquarella's. 


BY MR, FEIN: 


Q. All right. Did the fact that the doctor told you he 


had thirteen thousand in cash make any difference? 

Yes, it did. 

How? 

As I explained before, if he had this $13,000 and 
deposited it in 1968, well then, that income could not 
have been considered taxable income in 1968. 

How would he know that you were talking about deposits? 
What has deposits got to do with income? 

I don't know what he knew. 

But the fact that money is deposited doesn't, in and of 
itself, - isn't, in and of itself, tantamount to 
income, is it? 

It is true, It is not automatically inocome, that is 
true. 

So that he told you he had the thirteen thousand and 
put it in the bank account, that wouldn't make any 
difference, would it? 

If he «. income from a prior year and deposited it 

in 1967, that could not have been considered as 


taxable income to him in 19638. 
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But he wasn't, - at that point he wasn't concerned 
about what was in the bank; he didn't report his income | 
on what was put into the bank, did he? 

I don't know what he was concerned about, Mr. Pein, 
That's true, and therefore when he was telling you 
about the $13,000, it didn't mean anything, did it? 
Yes, it did, but he was explaining the understatement 
of income. In other words, these excess Geposits that 
we were aware of at that time he was explaining those 
away by saying that that was income that he received in 
prior years and that he had saved over a number of 
years and then deposited in 1968, 

You are saying that because there was excess Geposits 
that that was something wrong? 

NO, That was the reason why I was in the case. 

Yes, you were, = you had arrived at a conclusion, the 
fact that there was money, - that there were deposits 


of a certain amount which may or may not have been in 


excess of what was reported on his tax return, you were 


trying to make that comparison into meening sometiing, 
weren't you? 

At that time I had not concluded anything. I was 
investigating the case at the time. The conclusions 
were made a lot later on in the investigation. 


And do you know what the conclusion was about the 
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$13,000? 


All I know, that the case was recommended and that's 


why we are here today. 


No. I asked you about the $13,000. 


Yes, I do know. 

What was done w.':. the $13,000? 

The $13,000 cash on hand I did make, - before I 
tranaferred the case I made an analysis of every 
single deposit of Dr. Booth's and not ten cents was 
deposited in cash, 

You knew that, didn't you? 

Yes, I did. 

So you knew that maybe he had made an error when he 
was talking, he was trying to explain to the vest of 
his ability the question put to a layman by an 
experienced investigator as to why there was a difference, 
isn't that true? 

I didn't follow the question. 

Okay, I am sorry. Assuming that the doctor, and I 
think it is a fair assumption because I believe you 
have in your report that he told you he didn't have 
any accounting or tax experience? 

Yes, he did tell me that. 

And he was a layman and you two agents were asking him 


Questions in regard to alleging, stating to him that 
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42) 


there appeared to be an error as far as Camputing his 
taxable inoome was concerned? 

Yes, sir. 

And he was trying to help you to explain, to clarify 
that, wasn't he? 

That was the explanation that he offered to me, yes. 

Right. He wasn't trying to mislead you in any way; 


that is what he thought ne believed. 


I object to that. That calls for 


obviously a conclusion, 


Iam sorry. I d&dn't mean it that! 


way, your Honor, I withdraw it. 
THE COURT: All right. I will sustain the 


objection, 


BY MR, FEIN: 

Q. But when you get down to it, you didn't have to deal 
with the thirteen, - you didn't give him any credit 
for the $13,000, dia you? 

MR. BURNS: I will object on the grounds mr. 
Pasquarella got out of the case end 
never prepared the final report. 

THE COURT: Mc, Pasquarelila can answer it, 


Tf he did not, he can say he did not. 
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| If somebody else did it and he knows, 
' he can say. Overruled, 

i 

j 

\ 

| 

I worked a total of 176 hours on this 


THE WITNESS: I can't because even though J had 


thig case for a year in my inventory, 


case, very sporadically during the year 
of 1970 and I didn't make any final 
analysis, any final schedules, nothing 


was finalized at all by me, 


| 
BY MR, FEIN: 


Q But in your, - isn't the problem that arises when 
somebody makes an allegation that he had cash on hand 


that you would have to give him credit for that cash 


the bank deposit method, isn't that right? 


on hand in arriving at the correct taxable income using 
} 
" 


That's true. 


i} 
i 


| And do you know, - did you when you were working on it 
| intend to give him credit for the $13,0007 

After I had made some additional inquiries based on 
the statement that he gave me, 

what was your result going to be? 

what was it going to be? 


Yes. 


I don't know what it would have been because I don't 
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have all the additional information that was gathered 
in this case. 
But in your, - at the stage that you were in, there 


was a simple statement made you check all the deposit 


slips, you just finished saying that you knew at the 
> 


time that no cash had been deposited so you weren't 
going to give him credit, were you? 

At that time, no. 

At any time? 

Well, at that time, at the time I had the case I would 
say no, 

And do you know whether or not he did get oredit for it? 
I don't know, 

You do know that that is why he is here, don't you, or 


isn't that one of the reasons that he is here? 


What do you mean specifically? 


All right. Never mind, 

Your Honor, Mr. Pasquarella has 
already stated what he knows, 

Iam sorry. I withdraw it. 


The question is withdrawn. 


BY MR. FEIN: 


Q. But he did tell you all the time that the income had 
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been prepared on thene 1099's, from his 1099 Forms, 

is that right? 

Yes, sir. 

All of the statements that Dr. Booth made as to his 
assets, his residence, his insurance, et cetera, et 
cetera, were any of these, - 01d you fina any of these 


to be in error? 


eee ee ES 


I did not check out all those statements. I am sure 
that Special Agent Ciesle 3114. 
Well, the statements you checked out, what did you find 


out? 


eee 


Well, which one are you referring to? 

You tell me which was right and which was wrong. 

Do you mean whether he had a brokerage account in 
Merrill Lynch or whether he didn't? 

Yes. 

I don't remember whether I got the information or 
Special Agent Ciesla did. 

All right. 

The home that he purchased I am relatively certain that 
I secured the bank records regarding the mortgage. 
You did or you didn't? 

I am relatively certain I did because I Gid canvass 
the banks right after my initial interview with the 


Goctor. The 1967 Buick was purchased, I don't remember 


H. T. Noel & E. F. hnisley 


FICIAL BEPORTERS UV S&S OISTRICT COURT 
WESTERN O:STRICT OF NEW YORK 


29a 
M. A. Pasquarella, for Government, Cross. 


where it was purchased, I don't remember getting any 


Gocumentation on that. 


Wel , you don't know that anything he said was wrong, 
ado you? 

No, I can't answer that whether it was right or whether 
it was wrong. That is just what he told me 

You can't say it was wrong, can you? 

No, I can't say that. 

And you did find, didn't you, before you completed 
your departure that he had, in fact, made, - that 
certain fees he had received in the latter part of 

'66 and '67 had, in fact, been deposited by him in the 
subsequent years? 

Yes, sir. 


There is no doubt about that either, is there? 


| 
| 
| 
} 


No, sir. 

Now, that would entail him to heve an adjustment, 
wouldn't it? 

For those particular war-end Geposits, yes. 

You would have to adjust trying to get at the bank 
deposit? 

That adjustment and others, yes. 

All right. Did you find he had a checking account and 
&@ savings account? 


Yes, sir. 
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Did you find that he did not have a safe posit 
box? 
He did not. 
Did you make inquiry? 
He did not uae, 
Did you make that inquiry? 
He told me he did not have a safe deposit box, 
And did you check that out? 
Yes, and he did not have a safe deposit box, 
Did you cheok out any of his statements that he made 
to you about his background? 
No, I personally didn't. 
Okay. Did you check out this bit about a disbursements 
ledger? 
He had, - Dr. Booth had given Mr. Luke some records. 
You had the records before you even werit there, didn't 
you? 
Yes, sir. 
And wasn't that what there was in your possession? 
The records that he had givento Mr. Luke, yes. 
All right, and aidn't he tell you that, - didn't you 
have in those records Mr. Lonardo's summary of how he 
prepared his return showing that he only used 1099's 


and things of that sort? 


All I had is what, - were the records that were prepared 
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by Mr. Lonardo,. 

Ana didn't those records show that that is how the 
income was reached, had been prepared? 

Yes. 

So everything outside of the misinformation, if you 
will, about the cash on hand was, in fect, true, wasn't 
it? 

What do you mean by "misinformation"? I can't answer 
that question. 

Well, we are assuming that he didn't have any cash on 
hand, assuming that he didn't have any cash on hand. 
Now, what is your question? 

Well, isn't everything else he said correct? 

I would say if we, - { am not sure whether we went 


over every single item. I hate to make a general 


answer of "Yes" when it i3 a two and a half page 


memorandum, 

Now, there is a reference here on C-32, the memorandum 
of February 17th, "I showed Dr. Booth two mortgage 
applications regarding his personal resideme and 
Summer cottage. Dr. Booth said we did not complete 

the block entitled 'Cash on Hand! on either application 
because he didn't think it was necessary to do so and 
no one specifically asked him anything about cash on 


hand", Was there any reason for showing him these two 
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mortgage applications? 
A. Yes, because he had told me in vecembe: oi 'og that 
he had $16,000 cash on hand, whereas on thewe particular 
mortgage applications wherever it asked for a cash 
on hand figure, there wasn't any figure at ail. 
Q. So that meant to you that you weren't going to give 
him credit for cash on hand when you came to making 
up your report, isn't that 80? 
A. I couldn't answer that question because I did not 
proceed that long with this case, Mr. Fein. 


Q. Well, assuming you had. 


MR, BURNS: I object, your Humor. 


BY MR, FEIN: 


Q. wouldn't that have supported your position : to give 


him credit? 


THE COURT: Mr. Fein, piease, Before you put 
a question, think about the question 


you are going to put and then "en there 


is an objection, wait until there is a 


ruling. 
MR, FEIN: I am sorry, your Honor, 


THE COURT: Mr. Knisley or no one can keep this 
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straight if everyone tries to talk at 
the same time. All right, back up and 


put anotner question. 


Okay. You are an experienced special agent, you: have 

conducted many special investigations, isn't that so? 

:@a, fir. 

And if & taxpayer makes a statement to you that he hag 


casi on hand and you subsequently go to a third party 


source and you f'n1 a note to the effect or a statement | 


made by the taxpayer to the effect that he didn't have 
any cash on hand on that statement, that would tend to 
corroborate your position and you wouldn't give him 
credit ior having cash on hand, isn't that 807 

Well, it would tend tc. It wouldn't necessarily mean 
that it would be exactly so, but I would conci‘der that 


and ai’ other information that I had gathered during 


the investigation. 


Mc, Fein, tat is a hypothetical 
question it la ji + Impossible to 
answer, We have to come to the facts 
and circumstances of each case, 80 let 


us be particular, please, if you can, 
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Well, your Honor, frankly, -- 
Why not put a question. Take one 


Question at a time. 


BY MR. FEIN: 


“7 


Okay, These memorandums are specifically concerned 
about cash on hand, aren't they? The prime motivating 
factor in your testimony has been about the cash on 
hand, hasn't it? 

I testified about a lot of things, not only cash on 
hand; cash business expenses, cash income, 

All right. Wwsat did you fina about the cash business 
expenses? 

I asked Dr. Booth if he, since our prior interview, 

if he had considered cash business expenses, if there 
were any additional ones, and he said no, just the 
expenses that were already reported, 

So you didn't expect any other credits, isn't that 
what you are saying? 

His cash expense would not be a credit to Dr. Booth, 
Well, okay, but at any rate he didn't get any, isn't 
that right? 

He didn't say he had any more than what he haa already 
told me, 


4ll right, so those were in the records you already 
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had in your possession, is that right? 

Yes, sir, 

Did you find that those records were substantially 
correct? 

I did not proceed that far into it, into the case. 
There is one reference Mr. Burns made about personal 
expenses paid in cash and that these are the language 
of the memorandum, I think your response was a little 
Gifferent, "Cr. Booth agreed with our estimates". In 
other words, did you make the estimate of his personal 
expenses and he said, "That's about right", or exactly 
what happened in that regara? 

I remember asking him about personal expenses that he 
would have paid in cash and he said he really didn't 
know, you know, what the total amount was, sO we 

broke it down. I said, "would pu say it is" whatever 
figures I may have used there. 

He agreed with your estimate, though ? 


Right, he did, 


Which bank deposit analysie dia you discuss with him? 


Which one? 

Yes. 

I am sure that it wes a preliminary one, one that we 
nad made, 


Do you have that one? 
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No, I don't have it. It probably was the one that 
Mr. Luke had had prepared based on, - with his 
referral. I don't know. 

You don't know which? 

I don't know. 

You don't know which analysis you were using at that 
time ? 

Specifically, no, 

Did Dr. Booth also tell you that again you have asked 
him questions and he is trying to respond, isn't that 
the way this is? 

Yes. 


T> your inquiries as to why there may be a difference 


between your method of arriving at income, and his 


method of arriving at income, isn't that the general 
thrust? 

Well, the general thrust was to explain this tenative 
understatement of income besed on the bank deposi<'s 

plus cash expenditures method of proving income, 

Yes, and didn't he say that maybe somebody, - some of 
these organizations had pai¢ him but had failed to 

give him a 1099? 

No, What he said was that maybe some of these organiza+ 
tions tad paid him more money than what was indicated 


on the 1099. 


H. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS. U §&. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


37a 437 
M. *. Pasquarcliia, for Government, Cross. 


And if I were to tell you that a witness testified in 
2 this court the other day and stated in fact that a 
1099 was not correct that had beer sent out to the 
doctor, did not correspond with the checks paid to | 
him, and specifically Blue Shield, would you say that | 


that is possible? 


A. It is possible for Blue Shield to make an error? 
Q. Yes. 
A. Yes, 
‘ Q. And, in fact, did ‘n one of these years or two or three! 


of these years? | 
A. I don't have any independent knowledge of that. 

But wouldn't that also cover in essence the situation 

where somebody normally would send him a 1099 but in 


&@ particular instance hadn't sent him a 1099? 


A. I'm sorry. I didn't follow your question, Mr, Fein. 
17 Q. Wouldn't this statement by Dr. Booth also encompass a 
18 situation in which a business, a firm rormally would | 
19 send out a 1099 but in this particular year maybe did | 
“s 20 not send out a 1099? | 
| 21 A. I don't know. I can t enswer that. I don't know what | 
22 Dr. Booth meant. 
23 Well, you said somebody may have made a mistaken and | 
24 | he may not be aware of it because he reported only the | 
25 amount cr the 1099? 
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That's correct. 


So if he didn’t get a 1099, he would have a mistake, 


wouldn't he, compared to your way of doing things? 
Well, you know, if ne didn't get the 1099, not that he 
wouldn't be aware of the money he received because he 
received the checks during the year, He might not be 
aware of it. He received the checks. He might not 

be aware of the specific total at that particular time 
but he received the checks during the year. 

Didn't he say that, - wasn't he trying to satisfy you 
and himself that mayte there were errors by ¢**cks 
being deposited by him in hie account for which he 


didn't have a 1099? 


MR. BURVS: Your Honcn. I object. Mr. Pasquarélia 


said he cannot answer as to what Dr. 


Booth was trytng or not trying to do. 


He is just stating what this conversation 


was. 


BY MR. PEL: 


All right, did you -- 


THE COURT: The question is withdrawn, Put 


another question, pleasc, 
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BY MR. FEIN: 


Q 


Did you receive all of the individual checks issued 

to Dr. Booth? 

I know that I requested them. Whether I received every 
single one or whether they were finally delivered to 


Special Agent Ciesla I do not remember. I know I 


requested them. Whether I got every single one of them 


I don't know. 

You said to him that would advise him if there were 
any discrepancies, didn't you? 

Yes, I did say that. 

Well, did you? 

I never talked to Dr. Booth after this conference. 
when you were working with the bank deposit analysis 
of Revenue Agent Luke's, - that's the one you were 
working with, is that right, the one that is attached 
to Government Exhibit C-24, - Court Exhibit c-24u, 
the Form 27977 

This is the initial bank deposit analysis that I was 
working with, yes. 

Okay. Show me on 1968 where doctor was given credit 
for the cash on hand of $13,000? 

I dian't prepare this schedule. are you looking for 
those actual words? 


I am looking for the $13,000 credit that he got because 
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Luke believed that he had the $13,000 in cash on hand, 
I don't know what Mr. Luke believed. Let me check it 
over, 

All right. 

There is no credit listed as credit for cash on hand. 
And you were comparing a statement, - this is the 
statement that you used to challenge, to acouse him of 
an understatement, isn't that right? 

I don't follow the question, Mr. Fein. 

Wasn't this the basis for you being in the audit, that 
he had, in fact, understated his income by $24,000? 

At that time I did not know that he, in fact, understated 


his income. I was there to determine -- 


I know that, but looking back now, 
locking at everything available, all 
the reports, end knowing how ths 
Internal Revenue System works in its 
investigation -- 

THE WITNESS: Yes, your Honor, 

THE COURT: Does that appear now to be in 
hindsight a correct analysis? The 
reason you were called in was that there 
was this discrepancy that Mr. Fein is 


describing. 
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That ie true. That is the reason 
why and no credit was given for cash 


on hand. 


So all of this palaver actually didn't mean anything, 
gid it, because you had actually already ignored the 
thirteen thousand, you knew about it, that he had made 
this statement ard you had ignored it. 

IT don't follow you, Mr. Fein. 

You don't? 


I don't. 


THE COURT: Why not ask a question, Mr. Fein. 
MR, PEIN: All right. 


THE COURT: You make statements. 


BY MR. FEIN: 
All right. I will do that, your Honor. I show you 


Mr. Luke's Schedule 2 which concecns itself with the 


year 1968. You had studied this before you went out 


to interview the doctor, didn't you? 
Yes, I did, 


So you were familiar with it? 
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Yes. 

And in the body of the report Mr. Luke has a reference 
to the fact that that doctor told him about $13,000 

and that he wasn't going to give him credit for it. 

He didn't say whether he would give him credit. He said 
it appears unreasonable that the taxpayer would have -- 
Well, did he give him credit for it on this schedule? 
No. There is no credit for cash on hand, 

He didn't give him credit, right. Just one final 
Question or two maybe. You started the interview, - 


you read Doctor his rights on the initial interview. 


Did you read his rights to him on February 17th? 

No, I 4id not, 

What is the procedure, what 1s the standard procedure? 
It is not necessary after the initial interview. 

Now, Mr. Pasquarella, did you testify before the grand 
jury? 


No, I did not. 


I have no rurther questions, 


REDINEC™ EXAMINATION BY MR, BURNS: 
a Mr. Pasquarella, after Dr. Booth told you that he had 
cash on hand in the amount of $13,000 or so, did you, 


in fact, check to see if he did deposit this cash or 
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an amount similar to this was Geposited in cash in his 
accounts in 1968? 

Yes, I Giad, Revenue Agent Luke and I went to Marine 
Midland Bank in Lewiston, New York and we pulled the 
original Geposit tickets for the year 1968 that were 
maintained by the bank and we analysed every one and 
there was not ten cents in cash deposited throughout 
the whole year. 

When you say you analyzed it, what did you do? 

We looked at the deposit ticket, and by looking at the 
deposit ticket, you can see whether coin, currency or 
checks were deposited and every single deposit made by 


the doctor were, - was a check. Only checks were 


| 


deposited to his checking account and no cash wrereenvet. 


Mr. Pasquarella, would you look at Government Exhibit 
28, please. Are these the deposit tickets you are 
speaking about? 

Yes, they are. 

Mr. Pasquarella, in a bank deposit analysis how are 
cath expenditures treated? 

Cash expenditures are added to the total deposits made 
to any checking or savings account. 

For what purpose? 

To arrive at the totel income received, The total 


deposits are added up. That would represent after you 
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wave considered the necessary ad‘ustments, the income 
received by that person for that year. Then you would 


add any cash expenditure because that would be money 


that he had «» "ned but that he did not put into his 


accounts. He spent cash money for whatever the case 
é@, personal expenses, any nature. 
Wi.ut was the purpose fur your asking Dr. Booth what his 
cash expenses were? 
His cash personal expenses? 
Well, business or personal expenses, 
Well, because they are part an arcel of the bank 
Geposit plus cash expenditures methc’ of proving taxable 


income, 


MR, BURNS: I nave no further questions. 
MR. FEIN: No questic s, 
THE COURT: Next witness, please. 


MR, BURNS: Richard Ppelland, 
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PROCEEDINGS: Pebruary 4, 1976, 2:00 p.m. 


APPEARANCES: As before noted, 


(Defendant present.) 


(Jury present.) 


Mr. Burns, when you are ready. 
Yes. The Government calls David 


Ciesla. 


PAE Bi CIEBSLA (115 High Ledge Drive, Eggerts- 


ville, New York), a witness call. y and in behalf of the 
Govermment, having been first duly eworn, was examined and 


testified as follows: 


DIRECT EXAMIMATION BY MR. BURNS: 


Your Honor, eacuse me, Mr, Fein 
and I have agreed we will read the 
stipulation we have previously entered 
into at this time, so with the Court's 
permission -- 


Very well. 


H. T. Noel & E. F. haisley 


OFFICIAL REPORTERS. U. &. OISTRICT COURT 
WESTERN OISTRICT OF NEW YORK 


46a 
D. P. Ciesla, for Covernment, Direct. 


MR. BURNS: "It 1s hereby stipulated and agreed 
by and between the United States of 
America and the defendant, Cuayburn Cc. 
Booth, that 247 checks were issued by 
or cn behalf of the persons whose 
testimony was previously agreed to by 
the parties and read in evidence to the 
jury. These checks were made payable 
to the defendant and represented payments 
to him for the items specified in the 
aforesaid stipulations. All of these 
checks were deposited tc the checking 
account of Clayburn C, Booth, Account 
Number 832-72157-3 at the Marine Midlana 
Barnd-western." Tt.at concludes the 
stipulation. 


All right. 


BY MR, BURNS: 
Mr. Ciesla, where are you employed? 
At the Internal Revenue Service as a special agent with 
the Intelligence Division. 
And how long have you been employed by the Internal 


Revenue Service? 


Since August of 1969. 
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Ana 444 you start off as a speci? agent? 


Yes, sir. 

What was your educational backs.wn. cefore you joined 
the Internal Revenue Service? 

Well, in 1966 I graguated from Alliance College with 
a Bachelor's Degree in Accoun ing, or excuse me, 
Business Administration, and then in 1967 I graduated 
from Northeastern University with a Master's Degree 

in Acoounting. 

Ané 4414 you join the Interna: wvenue Service after 
college, immediately after cdliege? 

wo, sir. I worked for New York State as 4% tax auditor 
until August of 1969. 

And what were your duties as a, - what auditor? 

State tax auditor. 

And what were your duties as a State tax auditor? 
well, I audited empioyere' records for their unemployment 
tax records. 

Now, could you tell the ladies and gentlemen of the ju 
the duties and functions of a special agent? 

Our basic function is to investigate for possible 
criminal violations ef the Internal Revenue laws. 

And what training have you had as a especial agent? 
Since I became a special agent I attended three 


Government schools. The first one wag basic income tax 
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school. Then we attended Treasury Law Enforcement 
School and Special Agents Basic Training. 
And what courses were given at the basic income tax 


school. 


We learned the basic tax laws and regulations relating 


to individuals, partnerships and corporate taxpayers. 
And what courses were given at the Treasury Law 
Enforcement School? 

At that school we learned the basic rules of Federal 
evidence, the Federal court procedures, how to conduct 
general investigation, what evidence we have to gather 
and how to interview people and write reports. 

And did you receive any further training after that 
school? 

Yes, sir. I attended the special agents basic school. 
Is this also an IRS school? 

Yes, sir. 

And what did that consist of? 

We learned basically what was expected of us as special 
agents. We learned the laws that we were expected to 
investigate, how to’conduct an investi, tion, how to 
interview people, how to write reports and the manners, 
the types of proof we would use to compute income. 

And where were you assigned after the special agents 


course? 
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Buffalo, New York. 


The field office here in Buffalc? 

Yes, sir. 

Were you at that time assigned co the Intelligence 
Division? 

Yes, sir. 

And approximately when was that? 

Would have been probably May of 1970. 

And what assignmenta did you receive, what types of 
assignments Gid you receive as e special agent? 

I was assigned to investigate the tax liability of 
individuals and corporations to try and determine whether 
there were any violations of the Internal Revenue laws. 
When you first were assigned to this office, did you 
assist any other agents, any other special agents in 
their investi gations? 

Yes, sir. That was a form of informal training where 
the more senior special agerits were conduc.ing their 
own invec. gations and we would assist them to learn 


our job a little better. 


Were you at some point of time assigned to investigate 
the Federal income tax returns for Clayburn C. and 
Grete Booth for the years 2966, 1967 and 1968? 


Yes, sir, on, I think it was, January 11, 1971. 


What did you do when you first received that assignment} 


| 
: | 
H. T. Noel & E. F. Kaisley 
OFFICIAL REPORTERS. U. &. O'ISTRICT COURT 
WESTERN O'ISTRICT OF NEW YORK 


50a 467 ' 
D. P. Ciesla, for Government, Direct. 
Well, what I did was I familiarized myself with what 
Mr. Pasquarella and Mr. Luke had done up to that time, 


Were you replacing Mr. Pasquarella? 


‘TA Yes, sir. 
57 @ I'm sorry. What aid you do? 
6 A. Then I looked through whatever records were available 
7 at the time, the tax returns Dr. Booth had filed, the 
| 8 records that Dr. Booth had sul. tted to Mr. Luke, any | 

9 computations Mr. Luke and Mr. Pasius: 3 had made, and 
10 any other records that they obtaincd ‘rom third parties 
WW Q Now, in conducting your investigation, did you utilize 
12 any particular method or theory? 
13 A. well, I decided to compute Dr. Booth's income using 
14 what we call the cash, - bank depcsit and cash expendi- 
13 tures method of proving income. 
16 Q What were your reasons for choosing that method? 
WiaA well, the records which Dr. Booth submitted did not | 
18 fully list the businesa receipts he had so we had to 
19 rely on another method and I chose the bank deposit | 
20 method, because Dr. Booth did indicate that he deposited 
21 all of the checke received in his business. 
27 a Ana what is the purpose of the bank deposits cash 

23 expenditure method? | 
24 A. Well, itis a way of proving a person's income by | 
25 analyzing the deposits to his accourts, the checks 
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drawn on these ac -8@ and any cash tra: sactions he 
entered into. 

For what purpose? 

To determine his covrect income, 

Now, during the course of your investigation, did you 
at anytime interview Dr. Booth? 

Yes. TIinterviewed Dr. Booth on October 12, 1971 at the 
Internal Revenue office in Buffalo, New York. 

And who was present at that interview? 

Well, besides Dr. Booth and myself, Mr. Fein was 
present and Mr. Luke. 

Harold Fein? 

Yes, sir. 

All right. Dad you know Harold Fein prior to the 
interview on October 32, '717 

Yes, sir, he was Dr. Booth's attorney of record and I 
hed svteval meetings and telephone conversations with 


Mr. Pein. 


Now, how did you begin the interview that day with 


Dr. Bceoth? 

I introduced myself to Dr. Booth as a special agent 
with the Intelligence Division of the Internal Revenue 
Service. I then showed him my credentials which he 
examined, 


And do you see Dr. Booth in the courtroom today? 
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Yes, sir. 


Would yc. point him out, please, 

He is tue gentleman at the defendant's table with the 
red tie. 

All right. Now, did you say anything to Dr. Booth 
before beginning your substantive interview with him? 
Yes, sir. I reminded Dr. Booth that he had the right 


to remain silent; that anytliig he did say to us could 


be possibly used against him in any criminal pre sedings 
| 


which might be undertaken, 


And dia you begin your interview thereafter? 


Well, at that point in the interview Mr. Fein told us 


that there was certai’, 1°67 and 1963 records which 


pr. Booth did not give s. He explained that pr. Booth | 
had a fire in his office and some of these records were | 
lost in the rire and that this is the reason we didn't 
‘have the records. He said Dr. Booth was not trying to 
withhold any records from us. 

Well, after that statement, did you then begin your 
interview of Dr. Booth? 

Well, what I did is I told be. Booth that Mr. Luxe was 
assigned to audit his 1967 and 1968 tax ret irns and 

that as a result of the audit he determined that there 
may be a substantial understatement of his incvme in 


those two years and because of that he referred this 
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audit, these audit results to the Intelligence Divis‘-n 


47C 


and an investigation was assigned to Mr. Pasquarella 
and after Mr. Pasquarella had talked to Dr. Booth, mr. 
Pasquarella expanded the investigation to include 1966 
because it appeared that there was also a substantial 
understatement of income that year. 

And subsequent to that, did the interview begin? 

well, I then told Dr. Booth that after it was assigned 
to me I was attempting to do various things to prove 
the amount of the understatement and why there was an 
understatement. * 

And did you tell Dr. Booth, - di# you mention to Dr. 
Booth the you wanted to discuss the matter with him? 
Yes, sir, 

And what did he say? 


Well, I told Dr. Booth that I was going to ask him some 


Questions but I then asked him if he wanted to say 


anything before I did ask him any questions, 

Ang did he make any response? 

Yes, sir, 

What did he say? 

Dr. Booth indicated that until he had talked to mr. 

Fein several weeks before this interview, he had no 
idea what the Internal Revenue Service was looking for, | 


He didn't know if we wanted something specific or 
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whether we were just trying to harase him and -- 

after Dr. Booth made that statement, did you then ask 
him some questions? 

Yes, sir. 

Ana go ahead, what did you ask him? 

well, Dr. Booth indicated that he did not report as 
Ancome the checks which he received for which he did 
not receive a 1099 from his patients and that be now 
knows why, - he then knew why the Internal Revenue 
Service wanted, - was investigating him. 

And then did you discuss, did you ask him why he did 
not report these checks es income? 

I zsked Dr. Booth why he recorded the cash he received 
in his office but not the checks and Dr. Booth said 
that it never occurred to him that the checks he 
received in his practice should be included in the 
office receipts. He said that once these checks were 
Geposited, he assumed they would be reported, 

De you know, incidentally, Mr. Ciesla, how many checks 
were deposited to Dr. Booth's accounts for the yeers 


1966, 1967 and 19007 


Roughly about 2,200 checks. 


Did you, Guring your interview, Mr. Ciesla, show Dr. 
Booth what has been marked Government's Exhitit 1? 


Yes, sir. Government Exhibit 1 is Dr. Booth's 1966 
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Income Tax Re*urn. I showed the voriginal return to 


Dr. Booth. He examined it and identified his signature 


on the return and said that it was in fact his 1966 
Income Tax Return. 

Ang did you also show him Government Exhibits 2 and 3? 
No, sir, I didn't at the time because Mr. Pasquarella 
had previously done that. 

Did he indicate whether he had filed Government Exhibit 17 
Yes, sir. He said that the returns were signed in 
Niagara Palls, New York an¢é mailed to the Internal 
Revenue Service from Niagara Palle, New York. 

Mr. Ciesla, did you ask Dr. Booth any questions 
regarding the cash he said he may have accumulated over 
a period of years? 

well, I told Dr. Booth that he had mentioned to mr. 
PasqQuarelia and Mr. Luke that as of January 1, 1967 he 
had accumulated $6,000 of cash and I asked him what, - 
how much cash he had accumulated as of January lst of 
1966. 

And G@id Dr. Booth respond to that? 

br. Booth said that he doesn't, - he didn't really krow | 
for sure but it may have been about $2,000. Did you 

at anytime define the term "cash hoard" for Dr. Booth? 
No. sir, 


Did you discuss with Dr. Booth the amount of cash he 
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used for living expenses during the years under 
investigation? 

Yes, sir. I asked Dr. Booth what, - how much cash he 
used for personal living expenses in 1y66 and Dr. Booth 
said that he really did not know what these amounts 
were. He indicated that Mr. Pasquarellaand Mr. Luke 
had quoted some amounts to him for 1967 and 1968 which 
he agreed to at the time, but even these he wasn't 

sure of. Mr. Pein then mentioned that [-,. Booth's 
living expenses in '67 and 1968 could not have exceedes | 
the cash he reported as his income fo: those two years. 
The cash that he reported on his income tax returns? 
Yes, sir, and Dr. Booth agreed with that. I then 
mentioned to Dr. Booth that his cash office receipts 
in 1966 were something over $4,000 anc I asked him, 
based on this figure, could he estimate what, ~ how 
much of that he used for cash living expenses in 1966 
and he said that it may have teen about $2,000, 

pia you ask Dr. Booth any questions regarding the 
records he or Mr. Lonardo may have kept of office 
receipts and *xpenses? 

I asked Dr. Booth what services Mr. Lonardo performed 
for him in 1966 and Dr. Booth said that he did the 

same thing for him in '66 as he did in 1967 and 1968, 


he prepared his tax returns ax he kept a record of his 


| 


H. T. Noel A E. F. hKnisley 
OFFICIAL REPORTERS. VU & DISTRICT COURT j 
WESTERN O'ISTR.CT OF NEW YORK 


57a 
D. P. Ciesla, for Government, Direct. 


income, or excuse me, a record of his expenses 


Did he, - was there any discussion regarding any recorda 


kept of the receipts? 

Well, Dr. Booth indicated that the only records of any 
receipts he kept were the slips of paper on which he 
recorded the cash he took in in his office and that 

he kept no record of the checks he rece‘ ved in those 
years. 

Did Dr. Booth provide you with the name. of any of his 
employees? 

The only employee he mentioned was his wife, Mrs. Booth, 
and he said in those years she did not receive a salary; 
Was there any conversation between you and Dr. Booth 
regarding the checks that he had received during the 
course of his practice? 

I am sorry. 

As to what he did with any checks he received? 

Okay. Dr. Booth said that when they received checks, 
they were kept in a drawer in the secretary's desk in 
his office and usually at the em of a business day, 
either he or his wife would transfer these checks to a 
Grawer, a dresser Grawer in their home and these checks) 
would stay there until Dr. Booth decided that he needed 
to make a deposit, at which time Dr. Booth removed the 


checks from the dreaser drawer and listed these checks 
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on a deposit ticket by bank code and amount, or he 

would have one of his employees do this. 

Did he tell you if he kept any records of these checks? 
He said there was no records of any checks which he 
received in those years, 

Now, Guring the course of your ‘nterview did you at 
anytime show him copies of any deposit tickets to his 
checking account? 

I showed him copies of, - I showed him copies of the 
Geposits of three deposits that he made in 1966 dated, 

I believe, February 2, 1966; February °5th and March 7th 
of 1°06. Dr. Booth examined these copies and said 

that he prepared the originals. 

Did he teil you how deposits were made to his ascount? 
Well, he indicated that they were, - the checks were 

in the Gresser drawer and that he would decide when to 
make s deposit and then at the time he decided,the checks 
would be removed from the drawer and they would prepare 
deposit tickets and take these to the bank, 


Mr. Ciesla, would you look at Government Exhibit 42, 


please, Now, did you discuss this letter with Dr. Booth? 


Yes, sir. At this interview I showed this letter to 
Dr. Booth and Mr. Fein and they both examined the 
letter and Mr. Fein indicated that there was a misvake 


in the letter where it said "I deposited $6,000, then 
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$7,000 to my checking account". Mr. Pein indicated 


that it should have been "savings moount" and Dr. Booth | 


eys ned it and he agreed with what Mr. Fein had said, 
Do the savings account records indicate the deposit of 
eix thousend and seven thousand was, in fact, made to 
the savings account rather than the checking iccount? 
That's correst,. 
And did Dr. Booth tell you why he wrote this letter? 
Dr. Booth indicated that Mr. Luke id requested 
some records from him and Dr. Booth brought these 
recom, .o the Niagara Falls Internal Revenue office 
ind Mr. Luke warn't there at the time so Dr. Booth left 
these records and he wrote this letter to mr. Luke. 
In the letter he tried to explain what Mr. Luke had 
asked him. 
Did he offer any further explanation as to some of the 
statements he made in that letter other than the one 
you have -lready identified, - that is, that the 
Geposits were made to the savings account rather than 
the checking account? 
Yes. Dr. Booth indicated that what he mernt in the 
letter was that he, - that the specific moneys which 
he had put into the mvings account in 1968 were not 
moneys which he had beer saving since he was in the 


army but he only meant that he was saving money since 
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Mr, Ciesla, let me show you Government Exhibits 43 
through 47. Have you seen these exhibits before? 
Yes,sir. These are copies of Mr. Lonardo's work papers 
which Dr.Booth had given to Mr. Luke. 

And 41d you do anything with those exhibits during 
your interview of Dr. Booth on October 17, 1971? 

Yes, sir, on the interview on October loth. 

I am sorry, October 12th. 

7 showed these sheets to Dr. Booth and I asked him to 
examine ther. 

Did he do so? 

Yes, sir. He examined them and he said that they are 
copies of the work papers that Mr. Lonawdéo had given 
him, 

Now, can you identify Government Exhibit 47? 

Yes, sir, That is a copy again of the work papers 


which Dr. Booth had given to Mr. Luke and this particular 


sheet shows the income Dr. Booth had re,orted in 1965, 


1966, "67 and '66 by the varior* sources, 

Did you do anything with that exhibit during your 
interview with Dr. Booth? 

Yes, sir. I asked Dr. Booth what the word "unavail", 
it appears like an abbreviation in the 1968 income 


column, for the so-calied Medicare Part B income meant 
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and he indicated that he did not receive Porm 1099 that | 


year from Blue Shield of Western New York and Mr. 
Lonardo had asked him about it so he called up Blue 
Shield, 

Who called Blue Shield? 

Dr. Booth said he called up Blue Shield to find out 

why he did not receive a 1099 that year and he told 

me that he had talked to several people at Blue Shield. 
One of the persons he talked to indicated that Blue 
Shield did not issue Porms 1099 that year for the 
Mecicare Part B payments and another person he talked 
to said that the moneys he received for Medicare Part B 
would have been included in the regular Form 1099 that 
Blue Shield sent him that year. 

Did he tell you who he spoke witi. at Blue Shield? 

No, sir, didn't know, I believe, 

Did he tell you, - 414 he give yu any other information 
regarding contacts he or anyone else may have made with 
Blue Shield regarding this Medicare 1099? 

No, sir. 

Now, during the course of your interview with Dr. Booth | 
did he provide you with any ‘“nforms ton regarding his | 
personal background? 

Well, Dr. Booth told me that in 1960 he graduated with 


a medical degree from the University of Heidelburg in 
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Germany and after he graduated from thut school, he and | 
his wife moved tc Niagara Palls, New York and Dr, Booth | 
started working for a hospital in Niagara Falls as an 
intern and he continued working at the hospital until 
1963 when he began to, - he begen hig own practice of 
medicine. 

Now, at the, - at anytime during the interview did 

Dr. Booth or Mr. Fein tell you what Dr. Booth wanted to 
do regarding this tax problem? 

Well, Mr. Pein indicated that regardless of the outcome 
of my investigation, Dr. Booth intended to pay the 
Government all the taxes that he owed and then Dr. Booth 
indicated that he was now aware that he was not 
reporting all of his income in those years and that he 
intended to pay, - he would like to settle the matter 
and pay the Government whatever he owed. He said he 
felt obligated to do this. 

Subsequent to your interview of Dr. Booth on October 12 
of ‘71, did you continue your investigation? 


Yes, sir. 


And what did you, - how did you continue vour investiga+ 


tion? 
Well, what I was doing is I was attempting to arrive 
at Dr. Booth's correct taxable income for those three 


years, 
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And how did you attempt to do that? 

Well, I wags analyzing the records that Dr. Booth had 
given us and the records we had received from other 
sources, The records Dr. Booth gave us were his 
cancelled checks, his check stubs and the accountant's 
work papers for 1967 and 1968, 


Mr. Ciesla, let me show you Government Exnibits 22, 23, 


24 and 25. Will you look at those exhibits, please, 


and do you recognize them? 

Yes, sir, These are copies of Dr. Booth's ledger 

sheets from his checking account at Marine Midland 

Bank, 

And did you use these in your investigation? 

Yes, sir, 

Now, A180 would you look at Government Exhibits 26, 

27 and 289 

These are copies of deposit tickets which Dr. Booth 

had used in '66, '67 and '68 to put money into his 
checking account. 

And did you also review his Savings account records? 
Yes, sir, We ottained the ledger sheets for his 
Savings account and the deposit tickets to this account, 
All right. Now, did you review any items of deposit 


that went into these checking accounts? 


During the investigation we found out that Marine 
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Midlar.) Bank in these three years microfilmed some of 
the checks which their customers Geposited te their 
accounts. We obtained microfilm copies of whatever 
checks they 414 microfilm to pr. Booth's account for 
these three years and for one day in 1969. 

And what did you do with these checks, these items of 
deposit? 

We looked, - I looked at ever cheok, every copy of 
every check and I wanted to see what Gate was on these 
particular ohecks, 

For what reason? 

Well,some of the deposits Dr. Booth made ina year, 

in any one of these three years contained checks that 
he had received in a prior year. 

Did that make any difference as far &a8 your investigation 
was concerned? 

Yes, sir. I was interested in the total checks Dr, 
Booth had received in each particular year, because 
Dr. Booth is what is called a cash basis taxpayer which 
means that the moneye he earns in hig practice are 
taxable when he receives the money and not when they 
would be deposited ‘nto hig accounts, 

Now, Gid you then make copies of ¢ 

were deposited in different 


We obtained from the micro i which the bank 
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had, 

All right. Would you look, please, at Exhibits 297 
Exhibit 29 are the deposit tickets to Dr. Booth's 
account on March 5, 1969. 

Was that the first deposit in the year 1969? 

That's the first deposit that Dr. Booth made that year. 
All right. Would you also look at Government Exhibit 
36 and tell me what that is? 

These are the print-outs from the bank microfilm of the 
checks that were deposited to Dr. Booth's account on 
February 2nd of 1966 which was the first deposit he 
made in 1966, 

All right, and waild you look at Government Exhibit 37» 
please, and tell me what that is? 

These are the copies from the bank, the microfilm copies 
of the checks which Dr. Booth deposited on January 30th 
of 1967 which was Dr. Booth's first deposit of that 
year, 

And would you look, please, at Government Exhibit 38 


and identify it if you could. 


These are the checks which the bank copied for < svelte | 


Dr. Booth made on January 15th of 1968 which again was 
a first deposit of the year. 
And finallv, would you look at Government Exhibit 397 


These are the bank microfilm of the checks which 
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Dr. Booth deposited on March Sth of 1969, again the first 
Geposit of the year for Dr. Booth. 
Now, Mr. Clesla, after reviewing these records and the 
other records you have mentioned, what did you do at 
the conclusion of your investigation? 
I am sorry, Mr. Burns? 
Did you at some time prepare a schedule of some kind 
analyzing the records you just described? 
Relating to these checks which were deposited? 
Yes, that's correct. 
Yes, sir. I listed all the copies of these checks 
which we had available and examined them for the date, 
the date on these checks and if the check was dated in 
a year prior to on which it was deposited, I would 
Geduct these amounts from the deposits in the year 
they were made and add them to the deposits of the 


prior year. 


Did you at the conclusion of your investigation prepare 


a computation of corrected taxable income in the bank 
Geposits and cash expenditures method? 

Yes, sir. 

Would you describe that bank deposits and cash expendi- 
tures method? 

As I, - as it was shown on my computation? 


Well, how did you prepare the analysis, what did you 
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do? 

Well, what I Gid was I analyzed again all of the 
records which Dr. Booth had submitted, the checks, the 
check stubs, the accountant's work papers and the 
records, the bank records which we obtained from Marine 
Trust Company, and I analyzed these and I computed his 
income from it. 

All right, and was this based upon all the records that 
you have mentioned, you testified to so fer today? 

Yes, sir. 

All right. Would you look, please, Mr. Ciesla, at what 
has been marked Government Exhibit 48. Would you tell 
me what that is? 


This is my computation of Dr. Booth's correct saxable 


income for the years 1966, 1967 and 1968 using the 


bank deposit and cash expenditures method. 


All right. At this time, your 
Honor, I offer in evidence Government 
Exhibit 48. 
THE COURT: Mr. Fein. 
MR. FEIN: I have no objection. 
MR, BURNS: Your Honor, there is some material 
on here which I intend to excise off 


which does not relate to the figures 
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themselves but merely back-up informa- 
tion. However, this is the original. 
why not make a copy and show the 
copy to Mr. Fein. You do not object to 
that, Mr. Fein? 
No, That was our only statement. 
Your Honor, may we approach the 


bench? 


(Side bar conference nad off the 


record between Court and counsel, ) 


Mr. Burns has asked permission to 

Give to the jury copiesd Government 
Exhibit 48 which ie in evidence and it 
is a computation of corrected taxable 
income so the jurors can follow as the 
witness textifies, and permission is 
given. You may follow that course. 

MR. BURNS: Thank you, your Honor. Mr. white 
is not here, I don't think it was 
marked in evidence. 

THE COURT: It was offered and we will mark 


it in evidence, 
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(Government Exhibi. Number 46 


received in evidence. ) 


(Copies of Government Exhibit 
Number 48 in evidence handed to each 


individual member of the jury.) 


BY MR. BURNS: 
Q. Now, Mr. Ciesla, do you have that? 


No, I do not. 


Mr. Burns, before we begin I guess 
Mr. Ciesla needs a copy of his own tc 
help him and remember, ladies and 
gentlemen, we have heard a lot of 
testimony about the figures. These are, 
as I understand it, something prepared 
by Mr. Ciesla. We may have information 
in the record now which he does not 
have so that in thinking about this, you 
should remember that you cannot make 
up your mind about any problem here 
until you have heard ail of the testimony, 


you have listened to the cross examina- 


tion of Mr. Fein and whether or not the 
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figures are acourate or not accurate, 
that is finally for you to determine. 
You do not have to just take this 
because it is written down. That does 
not mean that you have to take that 

ag accurate, You should very carefully 
scrutinize the figures and where Mr. 


Ciesla got the underlying information. 


BY MR. BURNS: 


\- 


A. 


Now, Mr. Ciesla, would you tell us what Exhibit 4o is? 
It is my computation of Dr. Booth's correct taxable 
income for the years 1966, 1907 and 19665 using the 
bank deposit and cash expendiv.ures method, 

Now, what do all these computations and figures on the 


first page of this exhibit represent? 


I waa at this, - on the first page I was trying to 


determine what was Dr. Booth's " ancome from his 
private practice, 

And what did you use as a starting point? 

The bank deposits that ne made in each year, 

Dia u, = well, all right, and what figure did you 
use for the deposits, the bank deposits? 

As far as the checking account 


Yes, the checking account first. 
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I used, - the amounts I have, - should I read the 
amounts? 

Yes, go ahead, 

The amounts I have for deposits to checking account 


03272157-3 of fifty-five thousand three ninety-five 


seventy-eight in 1966, seventy-two thousand six seventy- 


one nineteen in 1967 and eighty-two thousand four 
fifty-two O nine in 1966, 

How Gid you arrive at these figures? 

These figures are the actual checks that Dr. Booth 
had,- did receive in the years 1966, 1967 and 1968, 
Does this, - do these figures represent the sum total 
of all the deposits made in these calendar years? 

No, sir. 

Did you make some adjustments t2 ..e sum total,did you 
make some adjustment to these? 

Yes, sir. 

The total of the checking account deposits? What were 
these adjustments? 

Based on the microfilm of the checka which Dr. Booth 
had deposited on February 2nd, 1966 -- 

That is Government's Exhibit 367 

Government's Exhibit 36, and Government's Exhibit 37 
which were the checks deposited on January 30th, 1967, 


the checks, - copies of the checks which were deposited 


H. T. Noel A E. F. hKnisley 


FFICIAL REPORTERS. U & DISTRICT COURT 


WESTERN OISTRICT ° NEW YoR« 


72a 
D. P. Ciesla, for Government, Direct. 


on January 15th of 1968 and the copies of ..¢ checks 
which were deposited on March 5th, 19609. The amount 
I have for 1960, I took the total amount deposited to 
that account in 1900 and then I deducted those checks 
on Government's Exhibit 36 which were dated in 1965 
because these checks were received, - dated in 1965 
and were not income to Dr. Booth in 1966, so I deducted 
these checks from the total deposits he made in 1966, 
shy Gid you say that they were not income to Dr. Booth 
in 1966? 

I mentioned previously that Dr. Booth is a cash basis 
taxpayer which means that the moneys he earns in his 
practice are taxable to him when he receives them and 
not when he deposits them, 

After analyzing these items of deposit which are in 
Exhibits 36, 5/7, 38 and 39, did you make adjustments 
to the total deposits? 

Yes, sir. 

And did you reduce these total deposits or make 
adjustments for these so-called year-end deposits? 
Yes, sir. 

All right, and what do these three figures at the top 
of each column 1966, 1967 and 1968 represent? 

The amount for 1906 is the total deposits Dr. Booth 


made in 1966, less those deposits, - less those checks 
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which were dated in 1965 which I deducte I then 
added the checks which were Ceposited in 1967 but were 
dated in 1966. 

And did you follow the same process with respect to 
1967 and 1968 figures? 

Yes, sir. 

what is the second figure, what is the second item on 
this sched. ie? 

Those amounts are the actual deposits to Dr. Booth's 
checking account for the years 1966 and 1968 and 1967 
he had no deposits to the savings account. 

All right, and after, - did you make any adjustmenteo 
to either figure in the savings account, '66 or '687 
No, sir, 

All right, what did you do with these two figures? 

I am sorry, with the checking account figures and the 
Savings account figures? 

I made a total of the two which would be considered 


total deposits for each particular year, 


After you had arrived at some figure of total deposits, 


what was the next step? 

I added Dr. Booth's cash expenditures in each of the 
years to the total deposits. 

What was your reason for doing that? 


The bank deposit method and cash expenditures method, 
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what you do is you total up the bank deposits and you 
aga the cash expenditures which would give you a total 
amount that an individual would have evailable. 
All right, and how 414 you arrive at the figure of 
$2,102.83 .or 1966? 
That amount consisted of $102.83 of business cash 
expenditures which I found in the records Dr. Booth 
hac submitted. The difference is $2,000 which Dr. 
Booth indicated that he mav have spent that much for 
personal living expenses in that particular year, 
Did you accept his figure “or that particular year? 
Yes, sir. 
All right, and how 4Gid you arrive at the cesh expenditure 


figure for 19677 


In 1967 there were no cash deposits to either one of 


Dr. Booth's checking account or his savings account so 
the figure I have there is the cash office receipts 
which Dr. Bor*h reported as income in that particular 
year. 

Did you again accept Mr. Lonardo's or rather Dr. Booth's 
figure and Mr, Lonardo's figure? 

Yes, sir. 

All right, and how did you arrive at the figure 

cash expenditures in 196987 


Again in 1965 there were no cash deposits to either 
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account so I took the amount that Dr. Booth had reported 


as cash income in that year and considered that his 
cash expenditures, 

After totaling the cash expenditures and the bank 
deposits for each year, what did you do? 

After we arrived at ti.at particular total, we deducted 
certain checks which Dr., - or certain moneys which 
Dr. Booth had deposited in the three years were, - 
which were either not income -- 

Before you did that, did you add up the cagna expenditures 
and the bank deposits? 

Yes, sir. 

And is that the total represented in Line 11? 

Total deposits and cash expenditures, yes. 

Por each of the three years, is that right? 

Yes, sir. 

All right. After you arrived at the total, what was 
the next step in the bank deposit analysis? 

I wanted to deduct moneys which were deposited which 
were either income which he had reported on his tax 
return somewhere otner than as business income and I 
wanted to deduct those checks and cash which were not 
income at all to him in any of the three years, 

Why did you take out the items that might be income to 


him at thia point in the schedule? 
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Well, I wanted to arrive at is net income fron his 
practice of medicine and these amounts were not reported 
on his tax return as income from his business, but as 
separate items. 

And wece these subtractions to be inoluded later on in 
the schedule’? 

Later on after I arrived at his net income from his 
medical practice, I added these amounts on which he 
reported on his tax returns in those years. 

Now, Mr. Ciesla, would you tell me what this first item 
is on Line 14, "Cash Available from Prior Years 
Accumulation"? 

If any of the deposits in 1966 were the result of 

cash that Dr. Booth nad from some prior year and he 
deposited these amoun ° in 1966, they were not income 
to him in 1966 so w avuid deduct this from the total 


Geposits in cash expenditures, 


How 414 you arrive at this figure $2,674.33 for 19667 


Dr. Booth had deposited $4,780 cash into his savings 
account in 1966. I took that amount and added the 
cash expenditures of twenty-one O two eighty-three 

in 1966 and arrived at the amount of cash he had 
available in 1960, Then what I did is I deducted the 


amount of cash office receipts that were reported on 


the accountant's work papers, the amount of cash 
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Dr. Booth received in hia practice that year. I 
deducted that from the cash available during the year 
and I arrived at a figure which is twenty-six seventy- 
four eighty-three, which must have been cash he had 
accumulated from a prior year. 
Would this not then be included in his taxadle income 
for 19667 Would that be excluded? 
Yes. 
All right. Now, after arriving at that figure, what 
other items did you deduct? 
I deducted the net wages he received fro. auclear 
Materials amd Equipment Corporation during the three 
years. These were the actual total of the check he 
received from this company and deposited. This money 
was reported as income by Dr. Booth but it was reported 
as a wage and not as income from his busineas, 
Mr. Ciesla, would you look at this stipulation, - will 
you look at this stipulation on testimony of Robert 
Nicander of Atlantic-Richfieid 011 Company relating 


to Nuclear Materials and Equipment Corporation. Are 


these the figures, - are the figures in the stipulation | 


the ones which you deducted out on your schedule? 
Yes, sir. 
All right. What item is next? 


Dr. Booth received payments from the New York Central 
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Ra‘ ?road and New York Central Railroad provided Dr. 
Booth with a W-2 in 1966 and it was reported on his 

tax return as wages, so I deducted the checks that New 
York Central Railroad issued Dr. Booth in 1966. 

Were there any additional payments for the years 1967 
or 1968 from the New York Central that you had to account 
for? 

No, sir. 

All right. would you look at a stipulation, please, of 
a Mr. Stiteler of the Penn Central Transportation 
Company. Is that the item that you referred to as the 


New York Central Railroad item? 


Yes, sir. 


All right, go ahead, 


In '67 and '68 Dr. Booth received payments from New York 


Central Railroad but they don't enter into my computation 
for those years because they did not provide him with 

a W-2 Form in those years, 

So you disregarded them entirely? 

At this point. 

All right. Now, what is the next item? 

Dr. Booth received some compensation from John Hancock 
Mutual Life Insurance Company. This again was reported 
by Dr. Booth as 4 wage 30 it was deducted from the 


deposits at this point, 


H. T. Noel A E. F. haisley 


IFPICIAL REPORTERS VU & OISTRICT « 


WESTERN DISTRICT OF NEW YORK 


79a 
D. P. Ciesla, for Government, L.-ect. 496 


Was this for just one of the calendar years? 
Yes, it was. It was ‘or 1966 and was for $15 and he 
received a W-2 for 1966 in that amount. 


All right. Now, what is the next item on this list? 


It is interest income which he received from Palls 


Budget Corporation and later Falls Resources Corporation 


which he received by checks. This is interest income, 
He received the checks and they were deposited into 
his checking account and they were reported on his tax 
returns in th. three years as interest income and not 

as business income, 

All right, and the next item, "Errors in deposit 

bad checks", what is that figure? 

These amounts came from the bank statements, the checking 
account bank statements for 1966, 1967 and 1968. They 
were debits to the statements which means if Dr. Booth 
made a deposit, the bank would rec ord the amount that 

was indicated on the deposit ticket. If they later 

found that there was an error, they would deduct this 
amount, or if Dr. Booth had waceived a bad check, they 
would deduct this amount from hig account. 

In your review of Dr. Booth's bank records, did you, 

in fact, find there were some such errors in the Geposits? 


Yes, sir. } 


And what did they total? 
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They totaled $123.40 in 1966; $66.45 in 1967 and $100.20 


in 1968, 

Now, what is the next item onthe schedule? 

Ineurance dividends from Metropolitan Life Insurance 
Company. In each of the three years Metropolitan Life 
Insurance Company sent Dr. Booth checks totaling $58.40. 
These represent non-taxable dividends whith he received 
and deposited into his account so they had to be 
deducted from the total deposits and cash expenditures 
because they were not income to Dr. Booth in ge 
years. 

And what is the next item on the list? 

The refund of contributions to retirement plan. Mrs. 
Booth upparently worked for some company and contributed 
moneys to a retirement plan, and when she no longer 
worked for the company, they reimbursed her for her 
contributions into this plan. The moneys, - these 
moneys were not, - they were moneys she had put into 
the plan and therefore they were not taxable moneys, 

so this check was deposited but it did not represent 
taxable income so it was taken out. 

Were there other items of so-called non-income items 
that you also deducted out” 

Yes, sir, The next two items were reimbursements for 


damage that was done to Dr, Booth's car and these moneyd 
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were not income ty Dr. Booth. They were merely a 
reimbursement of some work he had done on his automobile. 
to repair it. 

And are those reflected in Lines 25 and 26? 

Yes, sir. They amount to $625.25 and $1,563.27. 

What other items did you deduct out as so-called none 
income items? 

I examined the microfilms of the checks which Marine 
Midland provided that were deposited to Dr. Booth's 
account and there wag four checks that Dr. Booth 
deposited but these checks indicated they were not from 
sources that were taxable to Dr. Booth. 

You are down at Line 29 now? 

Line 29. 

And what ere those amounts for '66 and '67? 

In 1966 they amounted to $63.70 ana 1967 they were 
$16.07. These moneys were not taxable income to 

Dr. Booth, so they were deducted from the amounts, the 
deposits. 

I think we left one other item out here, Line 27, 

Item K, I think it is referred to, bank transfers, 

Nhat ila that item? 

In 1908 Dr. Booth transferred $13,000 from his checking 
account to his savings account and the deposits to his 


savings acount that year were inoluded in the total 
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Geposite and cash expenditures of ninety-six thousand 
eight one four O nine for 1968 but they a 
represent income to Dr. Booth, just a transfer between 
accounts, so this amount had to be excluded, 
Were there any other transfers between accounts that 
you found in these records? 
No, sir. 
All right. Did you then total all of these non-income 
items? 


I did, and in 1969, - or in 1966 they totaled $6,932.27 


and in 1967 they totaled $2,199.86 ana in 1968 they 


totaled $15, 330.14. 

After arriving at the total for these non-income items, 
what did you do with the figure? 

These amounts were deJucted from the total devosits 

and cash expenditures and the figure arrived at, I 
arrived at, would be Dr. Booth's rec 

office practice in those three years. 

After arriving at that ficure, Mr. Ciesla, what was 
the next step you performed? 


I deducted the business expense, business expenses 


which I computed for Dr, Booth in 1966, 1967 and 1968 


to arrive at his r his medical practice 


in those ycars, 


> 


How Gid you arrive at the figuies for the business 


H. T. Noel A E. F. Knisley 


WESTERN DISTRICT OF NEW Yorn 


83a 


D. P. Ciesla, for Government, Direct. 


expenses in each of these three years? 

Well, I analyzed the cancelled checks, the check stubs 
and the accountant's work papers which Dr. Booth had 
provided and [ also analyzed the bank Statements for 
the three years, 

Mr. Ciesla, would you look, please, at Government 
Exhibit 1 and would you, if you can, find on that 
exhibit the cost, or rather, the business expenses 
which Dr. Booth stated he had for 1966? 

I would have tc total two figures on here to arrive 
at the total business expenses. I would have to add 
them up. 

go ahead. What figures are you totaling? 

I am totaling, - this is Schedule "c" on Dr. Booth's 
1966 tax return. I am totaling the amount shown here 
&8 cost of goods sold and the amount callea "Total 
Business Expenses", 

Why did you take those two figures? 


Because those were the two figures that were usea to, - 


which Dr, Booth had deducted from his office receipts 


in 1966 to arrive at his net income from his business. 
All right. Now, according to Dr, Booth's 1956 returns, 
what are the totals, - what is his total of business 
expenses? 


$19,664.12, 
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Ia that figure higher than the, - or rather, is that 
figure lower than the figure you have in Exhibit 48? 
The figure I have is $19,928.93 which is slightly 

igher than the amount that Dr. Booth had deducted. 
All right. Now, what is, - what would be the effect on 
the taxable income of a higher business expense figure? 
It would make the taxable income lower, 

And would make the tax lower also? 

Yes, sir. 

All right. Now, did you arrive at the business expenses 
for Dr. Booth in '67 and ‘68 in the same manner? 
Basically, yes, sir. 
Well, would you describe if there was any difference 
for either of the two years? 
Well, in 1966 we did not receive the accountant's work 
papers which he used in 1967 and 1968. We did not have 
those figures so I had to do it a little differently. 
All right, and how did you do it? 
What I did was I made a, - I analyzed each check (rat 
Dr. Booth submitted, the check or the cheok stub, and 

I totaled these amounts up and I made, - I put these 


amounts into different categories. They had to be 


either business expenses, capital expenditures, personal 


Geductible items or personal items which were not 


deductible and what I didin 1966 was I listed each check 
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or check stub on the schedule. I did it in numerical 
order starting in Januerv of 1966 and page after page 
until December of 1966 and on the schedule I showed 

the check number, the date it was issved, who the check 
was paid to, tne amount of the check and any descriptive 
comment on the check or the check stub which would 
indicate the purpose of the check, and then using the 
Gescriptions on these checks or the check stubs, I 
would determine the purpose of the check, whether it 
was a business check or whether it was capital or 
personal or personal non-deductibile and then I totaled 
up all the checks which were considered business 
deductions in that year. 

Did you do this for both '67 and '687 

Yes, sir. 

Ana what figure did you arrive at for business expenses 
for the year 19677 

Twenty-five thousand 0 fifty-six sixty-one. 

Would you look, please, Mr. Cigela, at Government 
Exhibit 2, the 1967 tax return, particularly Schedule 
"C" and would you tell me the figure that Dr. Booth 
used for his business expenses for that year? 
$23,735.91. 

Did you allow him more in business, - in your computatidqn 


of business expense than he took on his '67 return? 
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Yes, sir. 

Now, would you 100k at Government Exhibit 3, please. 
Again, Schedule "C", and would you also tell me the 
figure used by Dr. Booth for business expense for that 
year? 

$28, 365.14. 

Now, did you allow him approximately $5,000 more in 
expenses for that year in your computations? 

Yes, sir. 

All right. Now, after arriving at these, or rather 
after totaling all the deposits and subtracting out the 
business, the non-income items ad then what did you do 
after arriving at the business expenses? 

Then I deducted the business expenses from the previous 
total which I had and I arrived at Dr. Booth's net 
income from his business or from his medical practice 
in each of the years. 

That does not include his W-2 or interest income and the 
like, is that correct? 

No, it doesn't. 

After arriving at that figure, Mr. Ciesla, what did 

you do? 

I then added in all the other income which Dr. Booth 
had reported in these three years on his tax returns. 


After arriv::, at a figure for net income from his 
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medical practice, - well, what were you Going next, 
what did you want to fine out next? 

I wanted to arrive at his total income for each 
particular year, 

And so Gid you then add in these income items? 

Yes, sir. 

Represented in Column 5, or rather, Line 5 and below. 
Yes, sir. 

All right, and what is the first item, bank savings 


account interest? 


These were the, - these amounts of $297.07 in 1966, 


$456.88 in 1967 anda 47.93 in 1968, this was the 
interest that was earned on Dr, Booth's savings account 
for those three years which he reported on the return 
and I added these figures to his net income from hig 
practice, 


And what is the next item? 


Mr. Burns, let u@ do this. we will 
take a recess at this time and resume 
in about ten or fifteen minutes, you 
nay go out with the marshal. will you 
please, ladies and eEentlemen, just 
leave those slips or pieces of paper 


on your chairs 80 you can pick them up 
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enen you meturn, 


(Recess taken at 
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1 | PROCEEDINGS: After recoss, 23:35 0.” 
2 APPEARANCES: As ‘afore note’. 

3 | (Cefendant pre; an..) 

a | (Juxy preeen 


DAVID P. CIESLA, a witness called by and in 


eee 


7 | behalf of the Government, having been previously duly sworn, 


i 
9 | resumed the witness stand and cestified further as follows: 
| 


10 DIRECT EXAMINATION BY MR. BURNS (Resumed) : 
1 THE COURT: Mr. Burns. 
, al BY MR. BURNS: 
sa Q Now, Mr. Cicsla, at the break, I think we left off at 
- 14 3 Line 7 of Government Exhibit 48 which reads "Interest, 
3, | - | Falls Budget Corporation, Falls Resources Corporation". 
16 | Can you tell me what that item is? 
1? ‘A These amounts represent interest that Dr. Booth re- 
18 ceived from the Falls Buiget Corporation and the 
4 “7 Falls Resources Corporation which he deposited to his. 
‘is | account: in those years and reported the income from 


these sources, this source. 

THE COURT: Excuse me, Mr. Ciesla. You have 
to make sure that the jury hears you. 

Maybe they can, but your voice is 


dropping. 
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BY MR. BURNS: 


Q 


Do you know what this interest item is for Falls 
Budget Corporation? 

These are interest checks which he received and deposited 
into his checking account in each of the years and 
which he reported on his tax return in each of the 
years as interest income. 

Do you know what it is interest on? 

Some debentures. 

And what is the next item on Line 8? 

Interest income, John Hancock Mutu:l Life Insurance 
Company. Dr. Booth had a life insurance policy with 
John Hancock and in 1967 and 1968, they credited his 
account with $10.10 in 1967 and $14.13 in 1968. They 
did not issuc Dr. Booth a check for these amounts, but 
they did send him a 1099 form which he used to report 
on his tax return. 

And what is on Line 9? 

Line 9 is gain on sale cf property. That represents 
monies which were creditec to his mutual fund account 
through the Bank of New York and these amounts were 
reported to Dr. Booth on 1099 forms. 

And what is Line 11? 

Line ll is taxable dividends and in 1968 it was $3.79. 


This amount is what is called excludable dividends which 
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were credited to Dr. Booth's mutual fund account and 
this amount was on the 1099 which he received from tha 
Bank of New York in 1968. 
Would you describe the item on Line 14? 
Line 14 are the gross wages he received from Nuclear 
Materials & Equipment Corporation. These amounts were 
indicated on the W2 forms which this gGompany sent to 
Dr. Booth and which he reported on his tax returns as 
wages. 
Now, would you look back, Mr. Ciesla, at Line 15 on 
Page 1 of the exhibit where there appears another item 
entitled “Nuclesr Materials & Equipment Corporation”. 
The figures here appear different for 1966, '67 and '68 
from the figures on Page 2. Can you tell me why there 


is a difference? 


The figures on the first page represent the net wages 


that he received, the checks that he received from this 
company. The figures on the second page represents the 
total gross wages that he received from Nuclear Materials 
& Equipment Corporation. The difference is the deductions 
that they took out of his pay check. 

And what is Item 15, or rather, Line 15? 

Line 15 is the compensation from New York Central 

Railroad in 1966. This is the amount that New York 


Central Railroad indicated on the W2 form that they 
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gave Dr. Booth for that year. 


Now again, the item on Page 1 for New York Central 


Railroad, Line 16, is different for that year 1966. 


What is the reason for that difference? 

The amount on Page 1 is larger. I requested from 

the New York Central Railroad all the checks they 
issued to Dr. Booth in 1966 and what they sent me was 
the total that is on Page 1. Those are the tutal 
checks they issued to Dr. Booth in 1966. 

And what is represented by the item on Line 15, Page 2? 
That is the amount that they told Dr. Booth they paid 
him in 1966 which he reported. 

So did you, in this case, accept the taxpayer's figure? 
On Page 2, yes. 

And Line 16, what is that item? 

That was the compensation which he received in 1966 
from John Hancock Life Insurance Company. He received 
a W2 for this amount and this is what he reported on his 
return. 

Now, after taking all of these other income items, 

did you add them up? 

Yes, sir, I did, and the other income totaled $2,207.12 
in 1966; $2,969.63 in 1967 and $3,462.65 in 1968. 

After reaching those totals, what did you do with them? 
I added those totais to Dr.Booth's net income from 
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his business practice. 

And did you arrive at the figures in Line 21? 

Yes. They total thirty-nine thousand two eighty-one 
ninety-six in 1966; forty-nine thousand six seventy- 
six thirty-five in 1967 and fifty-one thousand seven 
eleven ninety-nine in 1968. 

What was the next step in the bank deposit analysis? 
Dr. Booth, being a self-employed individual had what Le 
known as a so-called Kehoe Plan which is a sel f-employ- 
ment retirement deduction and he made contributions to 
this plan in 1968 and was able to deduct these payments 
from his total income. 

And did they total the amounts that appear in columns 
1966, ‘67 md ‘68? 

The amounts are eight twenty-one thirty-four in 1966; 
eight nineteen o eight in 1967 and $1,635.73 in 1968 
and these figures appeared on Dr. Booth's tax return. 
Ana did you then deduct these, this figure from your 
total income figure? 

Yes. These were deducted and I arrived at Dr. Booths 


adjusted gross income which was $38,460.62 in 1966; 


forty-eight thousand eight fifty-seven twenty-seven in 


1967 and fifty thousand o seventy-six twenty-six in 
1968. 
And what was the next step in the analysis? 
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I then deducted the itemized, - personal itemized 
deductions which I computed in each of the years and 
I deducted the exemptions of $1,200 in each year. 
How did you compute the deductions? 
Through my analysis of the cancelled checks and check 
stubs and the records of Mr. Lonardo which Dr. Booth 
submitted. 
And did you arrive at the figures that appear on Line 
29 for each of the three years? 
Yes, sir. In 1966, the amount of personal itemized 
deductions was forty-eight forty forty-three; in 1967, 
it was $5,840.03 and in 1968, it was $6,496.02. 


All right. Mr. Ciesla, would vou look at Government 


Exhibit 1, plezse, the 1966 tax return, and would you 


tell me the figure used by Dr. Booth in his 1966 

return and where does it appear on the schedule, the 
raturn? 

It appears on the second page which shows the various 
itemized deductions which a taxpayer takes for that 
particular year and the total on the 1966 return is 
$4,706. 

Did you allow Dr. Beoth personal itemized deductions 
higher than he took on his own return? 

The deductions which I found were about $136 larger than 


what Dr. Booth took that year. 
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Would you leek at Governmemt Exhibit 2, please, which is 
the ‘67 return and would you tell me what the figure is 
on Dr. Booth's return for his itemised deductions? 
The amount of total deductions is $5,586 <0. 

Is that again higher, - is your figure, rather, again 
higher than the amount the doctor teok? 

The deductions which I found were approximately $240 
larger than what was claimed on the tax return that 
year. 

And finally, would you leok at Government Bxhibit 3, 
the ‘68 return and what figure @id br. Booth use for 
his tax return for that year? 

Total deductions on the tax return was $6,302.99 and 
that was about a hundred ninety less than what I 
computed. 

What is the effect of higher deductions? 

It would lower the taxable income for that particular 
year. 

Now, Line 30 is entitled "Exemptions". How did you 
arrive at the figures on the schedule? 

Those were the figures that were on Dr. Booth's tax 
return. He was entitled to two exemptions at 8600 


@ach or $1,200 for each year. 


And did you then subtract the exemptions and deductions | 


from the adjusted gross income? 
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I 4id, and in 1966, I arrived at corrected taxable 
income of thirty-two thousand four twenty nineteen; 
in 1967, the amount was $41,817.24 and in 1968, the 
amount was $42,380.24. 
I am showing you Exhibit 1. Can you tell me what figure 
Dr. Booth arrived at for his taxable income for 19667? 
$20,360.32. 
Would you look at Exhibit 2, please, and tell me what 
figure you find there for taxable income? 
$29,718.97. 
And finally, would you look at Exhibit 3, Government's 
Exhibit 3 and tell me what figure you find on the ‘68 
return for taxable income? 
$28,707.79. 
Mr. Ciesla, would you look, please, at Defendant's 
Exhibit 19. Have you seen this exhibit before? 
I saw it yesterday. 
Did you see it at anytime before yesterday? 
No, sir. 
Did you also see yesterday another bookkeeping record 
for the year 1968? 
It was identical to that book. That was the first time 
I saw that book. 


MR. BURNS: I have no further questions. 
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CROSS EXAMINATION BY MR. FEIN: 


+ 


A 


Mr. Ciesla, did you work with Ron Luke in the prepara- 


tion of your report? Was this a joint investigation 
in conjunction with Mr. Luke? 

It was a joint investigation. 

And was Mr. Luke the Revenue Agent assigned to work 
with you? 

Yes, sir. 

And does he, - he, in effect, represents the Auditing 
Division, is that right? 

Yes, sir. 

Now, normally, who would prepare a echedule, Government 
Exhibit 48? 

Special agent. 

Oh, the auditor doesn't prepare tha‘? 

That is a special agent's computation. 

Do you mean there is another oomputaric: that he pre- 
pared? 


He prepared - - 


THE COURT: You asked him about one particular 


report and he said he prepared it. 
Go ahead, Mr. Fein, but it just seemed 
to me that you were then talking about 


something else. 
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| BY MR. PEIN: 

Q I am sorry, your Honor. I thought he said that this 
was the report that he prepared and I thought maybe 
Mr. Luke prepared one too. This is what I was trying 
to ascertain. 
Well, Mr. Luke would prepare a revenues agent's report. 
Which arrives at the computation of corrected taxable 
income? 
He arrives at a computation of taxable income for audit 


purposes. 


Yo you know whether or not it — Teo than this 


figure? 

I believe it was. 

Substan sally different? ri 

I haven't seen it in a while. I think it was different. 
Two fellows working with the same records, you in one 
department, he is in another department, working 
together and you both get different answers. 

Well, the criteria that they use in the Audit Division 
is different than the criteria we use in the Intelligence 
Division. 

Did Doctor, - did my office, a member of my office 

turn over to you, before you prepared this schedule, 
copies of the Government's Exhibits 4, 5 and 6 in 


evidence, the amended returns? 
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I believe you mailed me copies of these amended returns. 
Did you come over at any time and get the work papers 
from my office which we turned over to you in connection 
with the preparation of these? 
Yes, sir. 
Were those prepared, to the best of your knowledge, 
were they prepared on a bank deposit method as yours 
was? 
I don't know, really, how you prepared, - your employee 
prepared the return. 
You don't know. Do you have the work papers that we 
sent you? 
I believe they are here somewheres. 
I see. Well, for the time being, vw will skip that 
then. 
You know, I think you told me how you prepared it, but 
I don't know. 


What did I teil you? 


I think you mid that you did a bank deposit analysis. 


Do you recall those work papers at all? Do you recall 
seeing them? 
A Oh, yes. 
JHE COURT: Are you talking about his work 
pap -s? 


No, from my oflice, your Honor. 
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THE COURT: I don't know. There is no objec- 
tion, but how can he be bound by any- 
thing that you did <s> = sebody in your 
office did? 

Well, I was just trying - - 

We do not know where they got the 
information or anything else. L as 
confine ourselves to asking questions 
about what we have in court hers, not 
speculating about what may be somewhere 


else. Next question, please. 


BY MR. FEIN: 


Q Well, were you told that t vy were prepared on the 


bank deposit method? 

AK You are talking about yours? 

THE COURT: Mr. Fein, if you would explain to 
me what difference it makes what another 
man used, I will listen to you. I cannot 
understand. He used one system. Why 
don't you ask about whatever work Mr. 
Ciesla did, not what somebody else did. 

MR. PEIN: Well, your Honor, ~w could - - 

THE COURT: You may argue that one system is 


better than another. If so, Mr. Ciesla 
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just does not know. You can argue that, 
but this is not the time for argument. 
Please ask him some questions about what 


he did. 


BY MR. FEIN: 


Q 


A 


a 


Well, did you verify the work papers that we prepared? 


I would have looked at them, but that would have been 


1] 


the extent of it. I might have compared the work papers, 


the final figures you had on your work papers to what 


was on the amended return, but that would have been 
the extent of it. 

Well, when Mr. Luke originally started his examination 
of Dr. Booth, he went to the bank or he listed all of 
the deposits that were made to Dr. Boeth's account, is 
that right? 

Well, I don't know if he went to the bank or not. 

But the schedule that was used in his refe ral to you 
was based on the deposits made to Dr. Booth's account? 


I believe he - - 


THE COURT: Which are you talking about, Mr. 


Luke's? 


MR. PEIN: Mr. Luke's. 


THE COURT: Did you use Mr. Luke's papers in 


your analysis? 
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THE WITNESS: Wel), I would have looked at then, 
your Honor, but I didn't use them when 
I was preparing this particular schedule, 
my final figures. 

THE COURT: All right. Ask him about something 
else, rather than Mr. Luke. We had 
Mr. Luke here. He was cross examined. 
The jury can take that into account. 

MR. FEIN: Okay. 

THE COURT: But since he did not analyze and 
use Luke's papere in dete‘l, I cannot 
see how it would be helpful to us now 
to listen to his speculaticn about what 


Luke did. 


BY MR. FEIN: 

Q In the interview, - memorandum of interview, - what 
is that number, the memorandum of interview dated 
October 12, 1971, you are familiar with this. That is 
when I went over with Dr. Booth and we had our meeting, 
is that right? 
Yes. 
And on the last page, I also show him a work sheet 


which listed his reported income by source over several 


years and asked him why the word “unavail” appeared in 
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the 1968 column in the Medicare Part B line. 

Now, whose work sheet was that? 

That was the sheet that Dr. Booth gave Mr. Luke. 

But whose sheet was it, who prepared it? 

I believe it was prepared by Mr. Lonardo. 

And did you ask Mr. Lonardo anything about that “unavail”™? 
I don't remember if I did. I don't think I did. 

You didn't? 

I don't think I did. 

So if Mr., - you never questioned Mr. Lonaerdo about 
4t at all? 

I don’t remember doing it. 

Now, how did Kr., - do you recall the sequence of 
events as to Dr. Booth appearing in your office? 

I believe I sent you a letter asking that, - if I could 
interview Dr. Booth. 

Do you remember the date of that letter? 

No, air. 

Well, isn't it a tact thet somewhere on or about 
October lst I called you or we exchanged calls, 
apparently, and I asked you to appear at my office on 
October 5th of '71? 


If that is what it says thers, or if that is what it 


would say in the memorandum of the telephone call. 


And then you came to my office? 
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Yes, sir. 
And then did we arrange for a meeting, a mutual meeting 
sc I could bring Dr. Booth into your office? 
I think it was arranged at that time. 
And we voluntarily, - did Dr. Booth at this stage of 
the game, did he have to appear before you, did he have 
a constitutional right not to appear? 
Absolutely. 
And you read him those rights? 
No, I didn‘tread him those rights. 
THE COURT: Mr. Ciesla, do not talk to Mr. 


Fein. Talk to the jury, please. 


BY MR. FEIN: 

G Did you read him those rights at the beginning of the 
interview? 
No, I didn't. 
But generally speaking, you did tell him he had e« 
right to remain silent, i= that right? 


That's correct. 


Then we accepted that and we still persisted in pursuing 


our meeting, is that right? 
We hed. interview, yes. 
Did we have any objection to a Q and A? 


No, sir. 
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And whatever he said, you warned could be used against 
him in a criminal proceeding? 
Yes, sir. 
And we continued our share of the meeting, is that 
right? 
Yes, sir. 
And didn't Dr. Booth tell you that until he had talked 
to me just a short time prior to this meeting, that 
he, and these are the words that you used, is that 
right? 
Can I look at it? 
Sure. "He indicated that up until he talked to Mr. 
Fein several Saturdays ago, he had no idea of what we 
were interested in or looking for. He didn't know if 
we were looking for something specific or whether we 


were trying to harase him. Mr. Luke and Mr. Pasquarella 


had told him about a bank deposit analysis, but he didrtt | 


understand what they had meant by that"? 

That's right. 

“He gave them all the records that they had asked for 
which he had", right? “The last time he talked to Mr. 
Luke and Mr, Pasquarella, he had told them that he 
wanted pay the Govarnment whatever he owed and they 
indicated that thay would be in touch with him when they | 


found that out", is that his word? 
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Those are Dr. Booth's words. 
And didn't he continue on and say that he reported hie 
income based on the 1099's? 
- BURNS: Your Honor, I object to reading 
the whole memorandum. 
This is just, your Honor - - 
Is this Mr. Ciesla? 


This is Booth, your Honor. 


Just a minute. Is that Mr. Ciesla's? 


Yes. 

He has already testified to these 
points. Now we are having the memorandum 
read in. 

No, it isn't. 

Mr. Fein, the rule is a simple one, 
If it is contradictory to testimony 
before you may read it. If it is merely 
to refresh the witness's recollection 
so you may ask him a question about some 
further point not covered in direct 
examination, then do not read it, but 


merely show it to the witness. 


BY MR. FEIN: 


Q By the way, Mr. Ciesla, you keep, - we use the term 
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“cash basis taxpayer". Does that mean that if some- 
body gets checks, he is not required to pay tax on them? 
What it refers to is the time when an individual 
reports income he earns. 


Q Cash basis - - 


THE COURT: Mr. Fein, are you trying to elicit 


from the witness the law or are you 
trying to bring out a point where he 


has been inconsistent? I do not think 


eee 


any of us disagree on the law. 


Okay. 


Mr. Ciesla, you and I and Mr. 
Burns all agree if I give someone $5 
in cash or a $5 check for payment of 
services, that is cash income. We agree, 
right? 
MR. FEIN: That's right. 
THE COURT: Is that the poini? 
MR. FEIN: Yes. 
THE COURT: All right. Can we go on to some- 


thing else, please. 


BY MR. FEIN: 
Q Ie there another method of reporting in? 


A There is what is called the accrual method which means 
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that as far as income a person receives, he would 
receive it, the income, or he would report the income 
when he earned it. 

Is there any reason or is there any rule that precluded 
Dr. Booth from adopting that? 

It has to be done consistently year after year unless 
you get approval of the Commissioner. 

COURT: There is no question about it at 
all, Mr. Fein, is there? Dr. Booth was 
on a cash basis. 

Right. 
Not the accrual. You do not claim 
he was on the accrual basis? 


No. I was just asking. 


It may be interesting but it does 


not make any difference. 

Didn't Dr. Booth, - your Honor, I 
can't remember exactly what words, what 
he read from this when he was testifying. 

Why don't you just ask the question, 
Mr. Fein. 

Okay. 

We are not going to be hard on you 
at all. We just want te go ahead 


simply. If it has been brought out 


H. T. Neel & E. F. hKaisley 


OFFICIAL REPORTERS. U & OISTRICT COURT 
WESTERN OISTRICT OF NEW YORK 


109a 
526 


D. P. Ciesla, for Government, Cross. 
once and you know it has been brought 
out once, then it does not serve any 
purpose to repeat it all over again. 
If you believe sincerely that this may 
be inconsistent then read it and ask 
him if this is what was said. 
BY MR. PEIN: 
Did Dr. Booth tell you that he had deposited all tne 


checks that he had received in ‘66, '67 and '68? 


Yes. 


And did you find that that was true in your acai 
I did not find any checks which he aid not deposit. 

He deposited all the checks that he received? 

I did not find any checks that he did not deposit. 

Now, if Doctor, - if a person on the cash basis, - 

if Doctor had cashed those checks and not deposited 
them, how would you have determined what his correct 
income was, - should have been? 

It would have been income to Dr. Booth when he received 
the checks. 

And how would you have ascertained that? 

I don't know if we would have. 

And isn't that why you sent out a canvas of Doctor's 
patients? 


I believe at the time I sent this canvas out, I did not 
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know that Dr. Booth would, - that I would have an 
opportunity to interview Dr. Booth and that he would 


admit that he was not reporting all of his income. 


Well, what did the canvas letters, - I see that you 


havem your work sheet that three, - you spent three 
days sending out canvas letters? 

Well, I spent some time in three days sending out 
canvasses, writing them up, preparing then. 

And approximately how many did you send out? 

Well, are these the canvas letters to Dr. Booth's 
patients? 

I don't know. What other letters did you send? 

Well; we did, - we sent a letter to the various banks 
in the area to see if Dr. Booth had accounts, any other 
accounts in these banks. 

And what were the replies? 

There was no, - Dr. Booth had no accounts and I think 
at any other bank in the area. 

And what were the letters, - what were the canvas 
letters to the patients about? 

I wanted to find out how much each of these patients 
paid Dr. Booth in these years. 

And what did you learn? 

Well, I got replies, - I don't remember now many replies 


I received. I think it was seven or eight replies that 
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were received. 

Out of how many letters? 

I think it was about twenty-five, thirty. 

Only twenty-f..¢ or thirty? 

I think so. 

And you put this down as three separate days that you 
worked. Is that the time or is that the time you were 


sending out letters to the banks. That was June 22nd. 


No. That probably would have been those canvas letters. 


Now, what is a form 872? 

That is a form that the Audit Division uses to extend 
the civil, - extend the assessment of taxes beyond the 
normal audit period of, ~ statute of limitation. 

And did you send some forms 872 to the docter or did 
you know about an 872 being mailed to him for '66 and 
what happened on that, about that? 

I don't think we mailed anything to the doctor. At least 
I didn't. 

Did you mail anything to me, do you know anything about 
it? 

I think I gave you some forms. 

Por what year were they? 

I think 1967 and 1968. 

And did I, - did the doctor respond and extend the 


statute of limitations? 
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I think for 1968, I believe you would have signed the 


forms and the 1967 I don't think you did. 


And the form for 1968 that was signed to which Dr. 
Booth extended the statute of limitations was a form 
after you had been, - he had been interwiewed by you, 
isn't it? 

Let me check that. 

The date of our interview was October 12, is that right, 
‘71? 

Correct. 

Okay, and there is a notation here “received Fors 872 
for '68 dated January 17, 1970°. 

Correct. 

So it was after we had had our meeting and Doctor had 
made his disclosures to you, is that right? 

Probably. I may have asked him prior to that. 

But you got it back executed after that. 

Yes, sir. 

Now, what is the purpose of the 8727? 

Again, it is a form that the Audit Division uses to 
extend the civil stature of limitations, extend the 
assesement of taxes on a particular year so the civil 
statute of limitations does not run out, extends the 
statute. 


And didn't, - if, - what would happen if we hadn't signed 
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that Form 872, what would have occurred at that time? 
You would have to be a little more specific. 
Well, supposing we hadn't extended the statute? 
But what, - a little more specific about what would have 
happened, in what area. 
Well, in the civil area. 
Well, the statute would not have been extended for an- 
other year, the civil statute. 
And then, in fact, you couldn't assess that tax against 
the doctor? 
We. , I believe you filed amended returns and I am not 
positive, but I think that would, - I think that might 


extend the civil statute. m not positive, Mr. Fein. 


What is meant by the term “voluntary payment” in tax 


matters? 

I have never come across it as, you know, a general 
term that is used in the Internal Revenue Service. 

You have been with the Service how long? 

Since 1969. 

Okay. Now, I show you Government Exhibit 4 which is 
ir evidence which is the amended 1966 tax return. 
Now, the original return which is Exhibit 1 was filed 
on or before April 15, 1967, is that correct? 

I believe it was. 


And what is the normal statute of limitations within 
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which the Internal Revenue can conduct an audit and make 
an assessment? 

I believe it is three years from the date the return 

was filed or from April 15th of the year it was filed. 
So that in nineteen, - so that if, - so that that 
particular statute would have expired on April 15, 1970, 
is that right? 

You are talking the original 1966? 

Right. 

It would have been filed in 1967, ‘68, ‘69, 1970. 

1970, right, so that normally, under normal circumst: ices, 
the Internal Revenue would have no right to collect 

any more money from Dr. Booth, is that right? 

If the Internal Revenue could show that the individual 
understated his business receipts by, I believe it is 
twenty-five per cent, then the statute will be, - can 

be extended to six years. the civil statute. 

And must there also, - and has there been a civil 
assessment made against Dr. Booth as of this date? 


I wouldn't know that, Mr. Fein. 


There is no way of you finding out? 


Okay, but first of ail, what year? 
‘66. Do you have the statement, transcript of account? 
I show you Government Exhibit 7 in evidence which is 


a certificate of assessment of payment from Andover. 
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One of your men testified in connection thereto, and 
this, as I understand from his testimony, represents 
the activity in Dr. Booth's tax account for the year 
1966. 
o Well, I wasn't here when he testified. 
0 Okay. Well - - 
THE COURT: You are familiar, Mr. Ciesla, with 
this form. It is in evidence. It has 
to de with the return filed in 1966, 
but it may reflect payments made after 


that, as I understand. 


BY MR. FEIN: 

Q That is correct. How, does that form show that there 
has been anether other assessment made *gainst Dr. 
Booth for ‘66? 


I dom't fully understand the forms, but - - 


COURT : Mr. Fein, is the purpose to show 


here that there has been no attempt to 
further collect any civil ta? 

Well, I think the purpose - - 

Is that the purpose? 

Yes, and also - - 

Mr. Burns. 


I object, your Honor. 
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THE COURT: All right. I will sustain the 
objection. Ladies and gentlemen, we 
are not concerned here with the civil 
tax. Whether or not Mr. Booth is going 
to be required to pay additional civil 
tax, interest or anything else, that 
is left to a different procedure Wwe 
are left only with the question of whether 
cr not he filed tax returns which were 


willfully and fraudulently filed. It 


Se ee eee 


does not matter whether or not the 


Internal Revenue Service has attempted 


13 : to collect any additional civil tax. 

14 That ir not « issue. That is not the 

1s | point. Whether they did or they did 
8 16 | not does not make any difference. 

+ | All right. Next question, please, Mr. 

16 | Fein. 


19 BY MR. FEIN: 


20 Q Does that form indicate that Dr. Booth made a payment 

21 on an amended return, and as of what date? 

22 A I know Dr. Booth did make a payment with the amended 

23 return but - - 

24 | THE COURT: Mr. Fein, you had Mr. Pelland here. 
25 He was the man that prepaied this form. 
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He was the man that was familiar with 
hew these forms are prepared. It seems 
to me that he was the man to ask about 
that. Mr. Ciesla, you knew this, is 

in anether area of expertise. chink 

you and Mr. Bucns can agree upen a joint 


st°tement that can be made, - the point | 


you are trying to make with Mr. Ciesla. 
If you canret, you come to me ¢.ui I will, 
make the statement, but Mr. Ciesla is 
net obliged to anewer theee questions. 
He had nothing to do with the prepara- 


tion ef that form. 


BY AR. FEIN: 


Q 


Weil, Mr. Ciesla, do you know whether or not, - you 
know that the woctor did, in fact, file emended returns? 
Correct. 
And that he did, in fact, report income and pay tax 
in excess of what ~~: are asking in this indictment? 
Correst. | 
If an individual has filed a tax return and there is, -| 
and he finds, subsequently, that it is inoorrect, 
does he have, - should he or does he have a right to 
file an amended return? 
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I think there is a requirement that he has to fils 
an amended return. 

THE COURT: Mr. Fein, I do not like to interrupt 
and there is no objection, but I think 
we have to have a word of explanation. 
The point of time that we are mainly 
concerned here, ladies and gentlemen, 
is or the day when Dr. Booth filed his 
return. Later on, he may have changed 
his mind about certain things or certain 
additionai information may have come to 
him and then he may have filed an 
amended return. If thig information was 
something he just did not know about 
and he filed an amended return, then 
that may ..ave some influence in your 
mind about what his state of mind was 
on the date he filed the return. Ths 
important point that I am trying to make 
is that in making up your mind as to 
whether or not he willfully violated 
the law in this case, we have to keep 
our attention focused on the day the 


return was filed and what happened pe- 


fore that. What happened after it may | 
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not have eny bearing at all upon your 


determination. 


BY MR. FEIN: 


G 


Dr. Booth did state to you in his interview with you 
that he hadn't known about his inadvertence or his 
omission of these checks, is that correct? 

He said trat the first time that he was aware of it 
was when he had talked to you. 

And so wé came over to tell you about it ané we sub- 
sequently follow that with the filing of these amended 
returns, is that the sequence of events? 

You did file amended returns. 

And we paid the tax. 

And you paid the tax or the amended returns. 

And in this conversation with you, Dr. Booth and I 
tried to clarify, I believe, or Dr. Booth did, that 
that reference to the $13,000 that was, - of cash on 
hand that he had left with Mr. Luke, that notation - - 
The letter? 

We tried to explain that he had gotten cenfused in his 
wording, ig that correct? 

I think that is what he told me. 

All right, and he said to you he was trying to answer 
in that letter what he thought Mr. Luke had asked hin 


about? 
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That's what he said. 
All right. Dr. Booth said that this was a mistake, 
he meant to say "savings account", not “checking account", 
is that right? 
That's what he said. 
All right. "Dr. Booth then explained what he was 
trying to say when he wrote the letter to Mr. Luke when 


he said that he accumulated these monies since his 


army days he meant that he had been saving money since 


then and not that these specific amounts which he put 
into his savings account in 1968 were cash monies he 
had saved over the years", right? 


That's what he said. 


"He asked Mr. Luke if he remembered the conversation 
that he had had about this when he, Dr. Booth - - " 
MR. BURNS: Your Honor, I think we are back at 
the same stage, Mr. Fein reading the 
memorandum. Mr. Ciesla already said 
that Dr. Booth told him these things. 
He didn't say this, I beg your 
pardon, Mr. Burns. 
THE COURT: It is up to the jury to determine 
one way or another. Go on, Mr. Fein, 
but in areas where it has already been 


testified to, skip it. 
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BY MR. FEIN: 

Q Iam, sir. “He asked Mr. Luke if he remembered the 
conversation that he had about this when he, Dr. Booth, 
had told him that he had measured a man's worth by 
what he had saved and not by what he earned"? 

This 4# what Dr. Booth said. 

And then did Mr. Luke say anything at that time? 

Yes, he did. 

Mr. Luke gaid he had no recollection of the conversation, 
is that right? 

A I believe that's what's in the interview. 

Q Based on the interview - - 


THE COURT: Mr. Ciesla, do not talk to Mr. 


Fein. Talk to the jury, please. 


BY MR. FEIN: 

Q And based on those conversations he, Mr. Luke, had in- 
terpreted the letter to mean that Dr. Booth had accumu- 
lated cash which he had put in his checking account 
and later transferred to his savings account? 

I didn’t get the first part of the question. Repeat 
it, please. 

THE COURT: I do not know whether it is a 

question. The question is, at that ting, 


did Mr. Luke say thus and so, if you 


| 
! 
| 
| 
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recall. 
THE WITNESS: I didn't hear what Mr. Fein said 
originally, so I can't say. 
THE COURT: All right. Next question, please, 


Mr. Fein. 


BY MR. FEIN: 

Q Dr. Booth further stated, didn't he, if you recall, 
that the monies he had saved and accwaulated included 
both cash and checks he had received in his business? 
Correct. 

And did he also say, to the best of your recollection, 
he deposited those checks into his checking account 
on various intervals when he needed to? 

He deposited checks he received in his business in 
the checking account at various intervals. 

Right. Didn't he deposit all his checks that he re- 
ceived including those from other sources, interest 
income and the refunds from insurance companies and 
things of that nature? 

Are you asking me did he deposit every check he ever 
received? 

Yes. 


I don't know that. 


Well, every check that was, - that you used in making 
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up your schedule, your adjustments here included items 
of non-income items and those were deposited, weren't 
they? 

Every check that I knew that Dr. Booth received as 

far as I know they were deposited. 

Well, do you know of any checks he received that he 
didn't deposit. 

No. 

Okay, and at that point, you asked fer Dr. twoth's 

‘66 records? 

k believe I did. 

And that +2 made them available to you and,in fact, you 
got them, didn't you? 

You provided me with the cancelled checks and chesk 
stubs for 1966. 

And this is even though you did spell out the fact that 
this might be a criminal indictment? 

I didn't say that. I advised - - 

It was still a criminal investigation in that sense? 
Yes. 

Now, do you have the, - when you arrived at the business 
expenses you worked, ~- that was your function if, in 
fact, Dr. Booth was entitled to a deduction in year 
examination, you ran across that, you were shtiged to 


correct that, weren't you? Por example if you say 
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there is an increase in business expenses that you 
allowed him? 
That's correct. 


In other words, are you indicating that Mr. Lonardo 


es 


had made errors? 


Not necessarily, no, sir. 


Eres = ete = 


Well, do you know what caused, - where the discrepancies 
occurred? 

I believe Mr. Lonardo prepared the tax returns from 

the check stubs that Dr. Booth kept. 

Yes. 

And there were some checks, cancelled checks, the amounts 
on the checks did not agree with the check stubs. 

The amounts were different. 

The amounts were different? 


In some cases. 


| 
| 
‘ 
\ 
f 
| 
| 
| 
{ 
i 
| 


And how much difference? Do you have the, - did you 
make a comparison of doctor, - the business expenses 
that Mr. Lonard> had made and the ones that you had 
made? 

Yes. 

That you found to be correct? 

Yes, sir. 

Do you know which of those schedules it is? 


It is in one of then. 


H. T. Noel & E. F. hnisley 


OFFICIAL REPORTESS. VU 8 OISTRICT COURT 
WESTERN OISTRICT OF NEW YORK 


125a 542 


D. P. Ciesla, for Government, Cross. 


THE COURT: Mr. Ciesla, what did you call it? 
Do you have it there, Mr. Burns? 

MR. BURNS: Yes, your Honor. There are numer~ | 
ous schedules. 


THE COURT: What did you call it so Mr. Burns | 


| 

| 

| 
5 
6 can find it? | 
7 | MR. BURNS: We havethe number. We can find it | 
- | easily enough. There are about a dozen | 
9 | or a dozen and a half schedules. | 
10 
WW BY MR. FEIN: 
12 Qo How many checks were there like this, though? 
13 | THE COURT: Mr. Fein, excuse me. Did this 
14 : enter into your computation here that ie 
15 now Government Exhibit 48? | 
16 | THE WITNESS: What we are talking about here? 
17 | THE COURT: Yes. 
18 | THE WITNESS: Yes, sir. 
19 | THE COURT: All right. Why not mark those and 
20 ! give thm to Mr. Fein. | 
21 MR. BURNS: They cre already marked as Court | 
OD) Exhibits, your Honor. They are all here. 
of We will get them out. 
24 | THE COURT: Mr. Fein, they are all pulled out. | 
25 | You can go ahead. 
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I believe Mr. Fein has copies of 

ali. 

Why don't you give him the numbers. 

All right. 

Will you read the records for the 
record, Mr. Burns. 

Yes, your Honor. Court Exhibits 
46, 48, 50, S51, $2, 53, 62, 63, 65, 66, 
67. 

Do all of these exhibits have to 
do with the problem Mr. Fein and Mr. 
Ciesla just talked about? That is, 
the differences between stub entries and 
the amounts set forth in the check? 

MR. BURNS: Not directly. These are Mr. 

Ciesla's analysis of the checking account 
and assignment of certain checks to 


expenses and to other items. 


THE COURT: I understood Mr. Ciesla to say 


that when he looked at th. stubs and the 
checks, then he examined the checks and 
he made a determination that in some 
instances, there were differences and 

he prepared a schedule. 


WITNESS: That is correct. 
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What did you call that schedule, 
Mr. Ciesla? 
THE WITNESS: Well, I compared the amounts Mr. 
Lonardo had on his work papers with 
what I found and those were, - I broke 
them down into each individual category 
of expense that was contained on the tax) 


return. 


BY MR. FEIN: 
Q Did you summarize them? That is what I am looking for. 
A There is a summary here. It is called “summary of 
business expense". 
THE COURT: Look through the sheets Mr. Fein 
has and if you find the summary, tell 


him which one it is. 


BY MR. FEIN: 

Q As recall - - 

THE COURT: Let him look, Mr. Fein. If you 
think you know, show him. Mr. Ciesla, 
did you find it? 

THE WITNESS: No. It is not here. 


THE COURT: It is not here. Why don't you 


| 
| 
| 
| 


step down with Mr. Burns then and look 
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through the exhibits on the table. 
BY MR. FEIN: 
Do you have it summarized? 
Yes. Let me find it. 


That is all right. I just want to see what happened. 


No, that is not the right one. Here is the one. 


COURT: Is this the exhibit, Mr. Ciesla? 
WITNESS: This compares Mr. Lonardo's figures 
to the similar figures he took to what 
computed for these amounts. 
COURT: What exhibit number is that? 
PEIN: This is C82, C82. 
COURT : Court Exhibit Number 82? 


WITNESS: That is for 1968. 


BY MR. PEIN: 

Q There is only one item I don't quite follow. What Is 
this “additional business expenses"? 
Those are, - I have another schedule of additional 
business expenses,the total of which has been transferred 
to this. 
I guess it is this w4. 
Okay, this is the schedule. 
Well, there is an item of thirteen seventy-seven 
ninety-one. Do you know what that is, on July 12th? 
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MR. BURNS: The exhibit number? 
MR. FEIN: This is 80. 


THE WITNESS: Is it all 80? 


BY MR. FEIN: 

Q This is 80. Now, isn't it a fact that taxpayer, - 
this is your own notation, right? 
Correct. 
Taxpayer's record check stubs do not indicate these 
payments. Since the nature of these payments are un~ 
known, they are considered edditional business expenses, 
isn't that unusual to do that? 
Well, noc ig the, - for the Intelligence Division it 
isn't unusual. 
Do you mean you ere going to give him a deduction he is 
not entitled to? 
These amounts we didn't know if they were deductible 
or not deductible so we rould consider them deductible 
because we didn't know what they were. 
In other words - - 
Giving the taxpayer the benefit of the doubt. 


What were they? 


These were particular items where payments which went 


throug! the bank statements that year, amounts that 


went through whe bank statements which I could not 
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find a check, - which there were no checks or check 
stubs for. 

Well, may I see what they are? 

The amounts? 

Yes, that make up this, - just the large amounts. 

This is thirteen hundre’? 

Yes. 

We would have to find the, - we need the bank statement. 
The bank statement. 

The bank statement for - - 

That would be C24 or C25. 

This amount. There is an amount on the bank statemer. 
of July of 1968in the amount of $1,377.91. There was 
no check or check stub for that amount. 

Now, do you know of any other large checks like that 


that Doctor had as a business expense? 


There have been, - there may have been some other large 


checks. 

But do you know who they were made payable to? 

No. I would have to look at all the checks. 

You don't recall? 

No, sir. 

Now, you, - in your investigation and your determination 
you have concluded that Doctor had done something 
improper? 
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MR. BURNS: I abject to that, your Honor. 
BY MR. PEIN: 


Q That he understated his income, excuse me. Now, why 


would you want to reduce that understatement? 

If there was any doubt about any item at ell, x would 
always conclude in fawor of Dr. Booth. 

When you say “any dov>t” arbwut what? 


Well, like that particular payment of $1,377. It 


could have been a business deduction or it could have 
been a personal deduction. I did not know «+ I con- 
sidered it a business ceduction. 

Well, aleng those veins, if, - along that vein, as 


long as there was a probability or, I think, this came 


out that there were Medicare paymencs for which Doctor 


had not received the 1099 and there was a notation 
“unavailable”, why wouldn't you have given him credit 
for that, those receipts on the ‘» come side? 

Well, I dor't know what the word “unavailable” meant, 
what he meant by that word. 

But you remember that work sheet? 


Yes, sir. 


And you know each year he hec eomething lists4 in thet 
work sheet, didn't he, .. “Wucsdo? 


Corract. 


And you know that when you went down that work sheet 
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every item that was on there is what went into that 
tax return, don't you? 

Yes, sir. 

And that you found everything there to be correct, 
didn « you? 

On the work sheet? 

Yes. 

There may have been a couple of minor adding errors. 
But generally speaking, they were correct? 
Basically, yes, sir. 

And it didn't occur to you as long as you were going 
to be that magnanim.s to give the doctor credit 

for the forty-eight, - you knew what that amount was, 
didn't you? 

the payments from - - 

Medicare. 

Yes, sir, wa knew what they were. 

But you c.dn't give him credit for that, did you? 

No, sir. 

Didn't Doctor, in his interview with you, say he would 


try to get it? You knew before you wrote that report 


that the doctor told you he thought he had it and didn't 


have it, di ‘'t get one, isn't that in the interview 

that you had with hin? 

Well, Doctor said he talked to several people at Blue 
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Shield and someone said it would be included on his 
other 1099 and someone said “we didn't issue 1099's 
this year", and he chose to accept that it was included 
on his other 1099. 
Well, you knew it wasn't, though, didn't you? 
They were not issued that year. 
So why didn't you give him the benefit of the doubt 
in that respect? 
I am not exactly sure. I see the point of the question, 
but I just - - 
For that matter, why didn't you give him the benefit 
of the doubt about this whole case? 
MR. BURNS: I ebject to that. These are issues, 


I thirk - - 


& 
THE COURT: Mr. Fein, he is not the jury. The 


jury is there. You takk to him about 
particular points, not the whole case. 
Sustained and the jury is directed to 
disregard the question,  n improper 


question. 


BY AR. FEIN: 
QO In other words, these, - all of these reports, tc 4 
degree, are based on certain assumptions made by you? 


You have to be more specific again. 
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551 


Well, you give the doctor a deduction you don't know 


he was entitled to? 
Correct. 
Now, Doctor received some checks, certain checks were 
dated December 30th of '66. I refer to Government 
Exhibit 11 and particularly the eleven forty-nine and 
eleven fifty. They are two checks from Blue Shield 
to Dr. Booth. One is five o six twenty-five and one 
is four hundred fifteen and they are dated December 
30th, 1966, and they are deposited in Doctor's account 
January 31, '67. Now, what year did you report those 
into income, in which year? 
1967. 
Well, on what hasis? 
Because the check was dated in 1966. 
But does the doctor have to report in the year he 
receives it or the year that the other party makes it 
out? 
It is the year, - for a cash basis taxpayer, it is the 
year the amount is received. 
And do you know in fact that Doctor received this in 
*66? 
No. 
So you assumed thatit was, right? 
Because it was dated in 1966. 

H. T. Neei & E. F. Knisley 


OFFICIAL REPORTERS. U Ss. DISTRICT 
WESTERN DISTRICT OF NEW YOR 


135a 


D. P. Ciesta, for Government, Cross. 


It was ap assumption, right? 

I acespted the dates on the checks. 

Do you know if you had any other items, - substantial 
items like that? 

Like - - 

The $1,300, the other deguction. 

There was nene that I, - that large. 

Now, Mr. Ciesla, you talked te me on the telephone 
several times, didn't you? 

Yes, sir. 

Aad you made up & memorandum of those conversations, 
right? 

Yes, sir. 

I refdr to Court Bxhibit C89 for identification and 
ask is this « memorandum, a memorandum of phone conversa-+ 
tion between yourself and myself? 

Yes, sir. 

And it says “witness"? 

Yes, sir. 

What does that mean? 

That Mr., - in this case, Aller Francis was on another 
extension listening to the conversation. 

Did you tell we at the me that he was on this other 
extension? 

No, sir. 
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“ | Q Is that part of your operating procedure? 
, A Having a witness on the telephone? 
; Q Yes. 
4 
A Well, it was at that time, I believe. 
° , Q So if the same thing is true with the telephone conversa- 
. tion as shown in Co.rt Exhibit C90? 
7 ane Yes. 
: Q And at this time, you had a different person listening 
: in on our conversation? 
= A Yes, 
i. Q And when you made the plione call *o Mr. Lonardo as 
2 shown in Court Exhib:t - - 
i THE COURT: Mr. Fein, will you set to the 
point. He had somebody else on the 
\ 5 phone with him. 
‘6 MR. PEIN: Without telling me. 
é '7 | THE couRT: You made the point. 
4) '6 | MR. PEIN: Okay. 
'9 | THE COURT: 


= MR. FEIN: 


+4 THE COURT: 
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Can't it be made simpler than that? 

“Yell, it is as simple as I can make 
$€% 

‘as there anyt’ ig else you wantzed 
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tions? 


STRICT 


OF NEW YoRK 


137a 


D. P. Ciesla, for Government, Cross. 


BY MR. PEIN: 
No, sir, not particularly. well, just this one about 
the Form 872 which we talked about earlier. This 
refers to the Porm 872 for '67 and this conversation 
was April 13th, '71 and at that time, Dr. Booth had 
not had his interview with you? 
That's correct. 
And at that time, I told him on his behalf we would 
not execute that Form 872 and give you the extension, 
is that right? 
Correct. 
But we did, subsequently, after we had our meeting with 
you? 
Not for this year. 
But fer a subsequent -ear? 
For 1968, yes, sir. 
And on May 18, 1971, reference to C90, the conversation 
with me again, whether he considered, I asked “you 
consider my request for giving us the information for 
the year '66", right. He said, “as far as he was 


concerned, it was a clused year and", meaning myself, 


I did not give you any records for that year. 


That's correct. That is what you told me, 
That was the tax, »ver's right to do that, right? 
This is what you told me. 
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D. P. Ciesla, for Government, Cross. 
Right? 
Right. 
Okay, but after our meeting of October of ‘71, I did 
give you those records, didn‘t I, on Or. Booth's 
behalf? 
You gave us the cancelled checks and check stubs for 
1966. 


Well, you just asked for information? 


Well, I may have at some prior time told you specifically 


what I wanted or would like. 

But when it came to ‘67 and ‘68 for which you had 
previously received information, I turned anything 
else over to you that I got subsequently, didn’t I? 
Well, you, - which records are you referring to? 

Well, I don't know, but you asked me several times 
during the course of this investigation for additional 
information and when they concerned '67 or ‘68, which 
years you had originally started with; we furnished that 
to the best of our ability, didn't we? 

You gave us some records. 

Well, but we did, we gave you some records, right? 

You did give us some records. 

Just one question. If Dr. Booth hadn't deposited his 
checks, it would have been far more difficult for you 


to ascertain his taxable income using the bank deposit 
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D. P. Ciesla, for Government, Cross. 

cash expenditure method, is that correct? 

If he hadn't deposited the checks and not reported the 

income, yes, it would have been more difficult. 

FEIN: I have no further questions, your 
Honor. 

Mr. Burns. 
Wo -uestions, your Honor. 
Thank you, Mr. Ciesla. 
Thank you. 
Ladies and gentlemen, we will be 


in recess until tomorrow morning. We 


SS ge 


will start again at 9:30. I have some 


meetings earlier, but I think we can 
probably start at 9:30 in the morning. 
Will you please leave the sheets that 
were there in the chairs. As a matter 
of fact, I think it sight be a good 
idea, Mr. Burns, if you collected them 


all and kept them all in one place. You 


may now, at this time, walk out with the 


Marshal, pleasu. 


(Jury escorted from the courtroon.) 


| 


THE COURT: Mr. Burns and Mr. Fein, before 
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State of New York ) 
County of Genesee ) ss.: 
City of Batavia ) 


Leslie rt. Johnson 
Ls being 
duly sworn, say: I am over eighteen years of aga 
and an employee of the Batavia Times Publishing 
Company, Batavia, New York. 


On day of Jul- » 2e76 
I mailed copies of a printed grief & in Suppl. A; pendix 


Oe 


the above case, in a seaied, postpaid wrapper, to: 


10 copies to: A. Daniel Fusaro, Clerk 
Court of Appeals, 2nd Circuit 
United States Courthouse 
Foley Square 
New York, New York 10007 


2 copies to: Hilary P, Bradford, Haq. 
70 Niagara Street 
Buffalo, New York 14202 


at the First Class Post Office in Batavia, Now 
York. The packsge was mailed Special Delivery at 
about 4:00 P.M. on said date at the request of: 
Richard J. Arcara, U.S. Attorney, att: Theodore ». Burns, «sst. 
= ant U,S. attorney 
592 U.S, Courtnouse, Sue2alo, New York 14202 


Sworn to before me this 


July 


30th 
Gay of 


A. LactyYy 
Notary P be, state oF WY. Gen-see County 


My Comnussiwn Expires Mar. 30,19... 


